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MI)KHAPOJHA KOHBEHIIA ITPO CITPOIMEHHS TA TAPMOHI3AIITIO MUTHUX
MPOLIEAYP SIK BA3OBUI MIXKHAPOJJHUHM JIOTOBIP Y C®EPI MUTHOPI
CIIPABH

Henucenxo C. 1.
K. 10. H., OoyeHm, cmapuiuil suxknaoay, kagpeopu MEIIIIII HHI npasa
Cymcoko20 Oeporcasrno2o yHieepcumemy

MixHapoaHa KOHBEHI[IS MPO CHPOIIEHHS 1 rapMOHI3allll0 MUTHUX Ipoueayp (mam —
Kiorceka kouBenirisi) Bim 18 tpaBus 1973 p. [1] € ogHUM i3 OCHOBOIOJIOKHUX JOKYMEHTIB y
cdepi MUTHOI CHpaBu, L0 Nepeadayae CTBOPEHHsS €JMHUX NPUHIMIIB MUTHOI momiThku. Ha
cporosiHi wieHamu KioTcbkoi koHBeHLIT € 82 nepkaBu cBITY (cepen sikux nepxkasu €C, CIIA,
Kuraii, Kanana, fnonis, Ykpaina Ta iH.) [2]. AGCOIIOTHO MOKHA MOTODKYBATHUCS 3 TYMKOIO,
K. K. Canaposcekoro mpo Te, mo KioTcbka KOHBeHINiSi 0e3 TepeOilbIIeHHS BBaXKAETHCS
CBOEPITHUM KOJIEKCOM IOBEJIHKU JiepKaB Y MUTHUX BifHOcHHax [3, c. 75]. Tpeba 3a3HauuTH,
110 nonoxeHHs: KioTchkoi KOHBEHIIIT (OHOBJIEHOT) MICTATh y OOl MOEAHAHHS IMIEPAaTUBHOTO Ta
JMICTIO3UTHBHOTO METO/IiB TIPAaBOBOT'O PETYITFOBAHHS.

Kiorcbka konBeHuiss Oyna yxmagena 18.05.1973 p. na 41-42-it cecisx PMC, mo
BinOynucs B M. Kioto, 1 Habpana uunHOCcTi 1974 p. Opnak mpuitnsata y 1973 p. Kiorceka
KOHBEHIIisl HaJall Jy»e MIBUIKO MepecTana BIAMOBIATH JUHAMII PO3BUTKY MUTHUX TPOIETYD,
1 Tomy Ha nodatky 90-x pokiB XX ct. BMO po3noyana AisuibHICTb 13 MIATOTOBKHM ii HOBOI
penakuii. B po6oTi Opanu ydacTh MDKHApOJHI Oprasizaiiid, IO NPEACTaBIAIOTh IHTEpecH
y4acHMKIB cBiTOBOi Topriii. OcHOoBHa Mera meperisiny KioTcbkoi KOHBEHLIi mojsrana y

PO3po0JIEHH] HOBHX HOPM, CHPSMOBAHHMX Ha TapMOHI3aIlil0 MUTHUX MPOLEAYp, L0 MOKIMKaHI
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OyTH OCHOBOIO I iX TTpaBOBOro 3abe3nedyeHHs Ta perymoBanHs y XXI ct. ¥V 1999 p. Kiotchka
KOHBEHIliSI OTpuMaia Ha3By OHOBIEHOI Kiorcekoi kouBeHIlii, a0o KioTchkoi KOHBEHIIi B
penakiiii bproccenbChKOro MpOTOKOITY BHACTIAOK mianucanHs [IpoTokomy mpo BHECEHHS 3MiH 10
MikHapOoIHOT KOHBEHIIII MPO CIPOIIEHHS 1 TapMOHI3allil0 MUTHUX Tpornenyp [4]. 3a ymoBamu
Bproccenbebkoro mpoTokoily, HoBa pemakiis KioTchbkoi KOHBEHINT Mayia HaOpaTH YWHHOCTI
yepe3 TpU Micsmli micas Toro, sk 40 JOroBipHMX CTOPIH BHKOHAIOTH BIJMOBIJIHI MPOLEAYypH
parudikarii. [leit mporec Oy 3aBepmenuit 03.02.2006 p. 1 3 IBOrO MOMEHTY CTAJIO MOKJIUBUM
npueaHandsa 10 KioTchbkoi KOHBEHIIIT 1HIIMX JIep)kaB cBiTY. HeoOXiqHO 3a3HAaYUTH, 1ITO OHOBJICHA
KioTchka KOHBEHIISI MICTHTh 3aCTOCYBaHHS Cy4YacHHMX 1H(GOpPMAIIHHUX  TEXHOJOTIH,
YIPOBADKEHHS Cy4aCHUX (POPM MHUTHOTO KOHTPOJIO Ta MHUTHOTO O(OPMIICHHS, TOTOBHICTH Ta
Oa)kaHHS 10 MAapTHEPCTBA KOMEPIIHHOTO CEKTOPY 3 MHUTHUMH OpraHaMy Ha B3a€EMHO BUTITHHX
YMOBax, y 3B’SI3Ky 3 UMM BOHa cTaja 0a30BHM OPIEHTHPOM y MOOYIOBI Cy4aCHOTO MHUTHOTO
peryntoBaHHs OaraThboXx JepkaB. TakuM yuHOM, OHOBIeHa KiOoTChbka KOHBEHIIisl MOKIJIMKaHA
CHPUATH JOCATHEHHIO BHCOKOTO CTYIEHS CIPOIIEHHS Ta FapMOHI3allii MUTHUX TPOLEIYp, IO €
onHiero 3 ocHOBHHX migeir BMO, i THM caMuM BHECTH ICTOTHHHA BIUIMB Yy CTBOPEHHS
CHPUSITIUBUX YMOB ISl PO3BUTKY MI>KHAPOIHOT TOPTIBIIL.

Crtpykrypy oHOBieHOi KioTChkOi KOHBEHIII CTaHOBIATH: [IpoTokon mpo 3MiHY
MixHapOAHOT KOHBEHIII] PO CHPOIEHHS 1 TapMOHI3allil0 MUTHUX Tpoueayp Bix 26.06.1999 p.,
cam tekcT KonBeHiii y 3MiHEeH1# pefakiiii Ta 10AaTKu 10 Hei — 3aranbHui 101aTOK (1HO1 HOTo
Ha3uBalOTh «['eHepanpHUil gomatok» (General Annexes) Ta aecars CreriadbHHX IOAATKIB
(Specific Annexes). OcxoBHwii TekeT KOHBEHIIIT CKIIaIa€eThes 3 MpeaMOyJIu Ta 5 po3IiiB.

Hopmu 3aranbHoro popatka 1o oHoBiieHOi KioTchbkoi KOHBeHIIT cpoOpMynbOBaHl Y
Burial CrannapTHux npasuil 1 CTaHAApTHUX MPaBUII 3 IEPEXITHUM TepMiHOM. J[J1s JOroBipHOT
cTopoHHU 3acTocyBaHHs CTaHIapTHUX MpaBui Ta CTaHAAPTHUX MPABUI 3 TEPEXiAHUM TEPMiIHOM
€ OOOB'A3KOBMM, OJHAaK 3 Ti€0 pi3HMLE, MO i1 CTaHZapTHOrO MpaBuia 3 MEpexiHUM
TEPMIHOM MepeadadeHo Mi3HIMIMM CTPOK MOYaTKy WOro 3actocyBaHHs. Tak, CTOpOHA MOBHHHA
IPUCTYIUTH 10 BIPOBAIKEHHS Ta 3acTocyBaHHs CTaHAAPTHUX MpaBWII HE Mi3HIIIE HIK yepe3 36
MicsiiB, a CTaHAapTHUX MPABUII 3 MEPEXiTHUM TEPMIHOM — HE Mi3HiIIe HiX yepe3 60 MicsIiB BiJl
natu HaOyTTs ymHHOCTI KoHBeHHiT mist 1iel croporu (cT. 13 OCHOBHOI YaCTHMHHM OHOBJICHOI
KioTchkoi KOHBEHIII).

Hopmu CreniansHux aoaatkiB oHoBieHOi KioTchbkoi KoHBeHLI chopMylboBaHi Y
Burisani CrangaptHux npaBuil 1 PekomenmoBanmx mpaBui. CrerianbHi JOJATKH MICTATh
Bu3HaueHHs, CraHgapTHi TmpaBwia Ta PeKkoMeHJOBaHI TMpaBWia; CYMPOBOIKYIOTHCS

PEKOMEHIAITISIMHE, 110 HE € 000B’I3KOBUMH JIJIsI JOTOBIPHUX CTOPIH.
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3actocyBanHs CTaHAApTHUX TPABHWII, SK 3a3HAYAIIOCS BUIIE, € O0OB'SI3KOBUM, Yy ITbOMY
BUSIBJSIETHCS. IMIIEPATHBHICTh MOJIOKeHb OHOBIEHOI KioTchkoi konBenuii. Lo crocyerbes
PexoMeH0BaHMX TpaBHJI, TO MIOJI0 HUX JIEP>KaBU MOXYTh 3pOOHUTH 3acTepexeHHs (ToOTO He
npuiiMaTy 11e MpaBUiIo/IpaBuia A0 3aCTOCYBaHH:). SIKIIO 3acTepeKeHHsl He 3po0JIeHO, TpaBuiia
MiJUIAraloTh 3aCTOCYBaHHIO aBTOMaTH4HO. OJHAK fKIIO 3acTepexeHHs 3po0JIeH0, TO B
MOJaJbIIIOMy BOHO MOXe OyTH 3HATE (IO € TPHUKIAIOM IMOE€JHAHHS IMIIEPATHBHOTO Ta
JMCTIO3UTHBHOTO METOJIiB). binbiie Toro, JoroBipHa CTOpoHa HE MPOCTO MA€E MPaBO BIJKIMKATH
3acTepekeHHsT 1070 PekoMeHIOBaHMX NpaBWJ, a IOBMHHA TAaKOXX BHUBYATH MOXKJIMBICTb
BIIKJIMKAHHS OyJIb-SKMX CBOiX 3aCTEPEKCHb 1 KOKHI TPU POKH MOBimoMisiTH mpo e BMO i3
3a3HAYCHHSM THUX TIOJIOKEHb HAI[IOHAJLHOTO 3aKOHOJABCTBA, IO HE JO3BOJSIOTH BIJIKIWKATH
3actepexenHs (cT. 12 ocHOBHOI yacTHHH OHOBJIEHOT KioTChKOT KOHBEHIIIT).

[Tonstiitnuii anapatr KonBenuii cdopmynboBanuii y posniai 2 3araabHOro go/aTkKa
«BusHaueHHs moHATH». Kpim Toro, xoxkeH po3min CremianbHuX nonatkiB KoHBeHINi Takox
MICTUTh BU3HAYCHHS TEPMiHIB, JI¢ BOHU BXHBAIOTHCA 1 ¢ CHOPMYIHOBAHI OCHOBHI O3HAKHU
MUTHOI TIporenypu. [5]

[TonoxxeHHs OOOB’SI3KOBOTO ISl JeprKaB-y4acHHIlb 3arajibHOrO J0AAaTKa OHOBJIEHOI
KioTtcekoi koHBeH1i € yHiBepcanbHUMH. [Ipo 11e cBiguuTh TO# (hakT, M0 B KOXKHOMY PO3.IiT
CreniansHoro nogatky € CTaHmapTHE IPaBHIIO, BIIOBIIHO IO SKOTO MPOIEaypa, BUKIAICHA B
IOMY PO3JUI, PETYIIOEThCS JaHUM KOHKPETHUM PO3JUIOM. TakuM 4HMHOM, Yy BCIX Jep’kaBax-
y4acHUIIAX OHOBJIEeHOI KioTChKOi KOHBEHIIIT, He3aleXHO BiJl BUOOPY HUMH JIJIS TIAMHCAHHS TOTO
yn iHmoro CremniaJbHOrO 10/aTKa, MOBUHHI JiSTH OJHOMAHITHI HalliOHANIbHI MPaBOBI MUTHI
HOpPMH, po3po0ieHi Ha ocHOB1 CTaHJapTHHUX MPpaBUiI 3araibHOro aojaTka KioTchkoi KOHBEHIIII.

HeoOxiaHo 3a3HaunTH, 1110 B OHOBJIEH1M KiOTChKIN KOHBEHIIT HE 3aKPIIJIEHO BUMOTY PO
OyKBaJlbHy BIAMOBITHICTh HAIIOHATHHUX MHTHHUX 3aKOHOJABCTB TIOJOXKEHHSIM OHOBJIEHOT
KioTcbkoi KOHBEHIii, B IIbOMY TPOSIBISETHCS MAisl MeXaHI3MIB rapMoHizauii sk Qopmu
30JIMKEHHST TIPAaBOBUX CHUCTEM, a TaKOXX JUCHO3WTHUBHICTH MOJOXKE€Hb KiOTChKOT KOHBEHIIII.
['onoBHe, m1006 HaliOHATBHE 3aKOHOIABCTBO, MO-TIEpIIIe, nMepeadavano (IUSIXOM MPUETHAHHS 10
oHoBneHoi KioTchkoi KOHBEHIIT Ta (hopMyBaHHSI BHYTPIIIHHOTO HAI[IOHABHOTO 3aKOHOJIaBCTBA
Ha ii BUKOHAHHS) YMOBU Ta MOPSIOK 3aCTOCYBaHHS MUTHUX TPABHII Ta MPOIEAYP, [0 MICTIThCS
B KioTchkilf KOHBEHIII, Mmo-Apyre, MICTHJIO caMi IpaBujia, 3akpimiieHi B Hid. Ilpu mpomy
BIJIMOBIIHO /10 BUMOT OHOBJIEHOI KiOTChKOI KOHBEHIII JIOTOBIPHUM CTOPOHAM JO3BOJISETHCS
3aKpIIUTIOBATH Yy CBOIX HALIOHAJBHUX MUTHHX 3aKOHO/JABCTBAX OUIBII CHPHUSATIMBI YMOBH, HIXK
nependaueHi B KioTcrkiii kouBeHIlii (cT. 2 oHOBIIeHOT KioTChKOT KOHBEHIIT).

lapmoHizallis MUTHUX TpOLEAYp 3HIHMCHIOETBCS B paMKax MIXHAPOIHOTO MHTHOTO

CIIBpOOITHUIITBA, OT)KE, BHOKPEMHUMO OCHOBH1 HAIIPSIMKH Ta pEKOMEH Al y ik cdepi:
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- IIAPOKE BUKOPUCTAHHA 1H(POPMAIIMHUX TEXHOJOTIM, BKJIIOYAIOUM TEpPeXil 0
EJIEKTPOHHOTO JCKJIapyBaHHs; (cTaHmapTHE mnpaBwio 7.1 posaury 7 3araabHOro IOJATKY
OoHOBJICHOT KiOTChKOT KOHBEHIIIT);

- YIPOBAJKEHHS BUOIPKOBOIO MHUTHOTO KOHTPOJIO HIISXOM PO3POOJIEHHS TEXHOJIOTIH
BU3HAYEHHS BaHTaXIB, IIE€PEBE3CHHSA SKUX 3AIHCHIOETBCA 3 IOPYIIEHHSAM MHUTHOIO
3aKOHOJIABCTBA (CTaHAApPTHE MpaBuiio 6.4 po3airy 6 3aranbHOro J0JaTKa OHOBJIEHOI KioTChKol
KOHBEHIII1) ;

- o0’eqHaHHA EKCHOPTHOTO Ta IMIIOPTHOTO MHUTHOIO KOHTpOJIIO, CIUJIbHE Ha
JIBOCTOPOHHIM OCHOBI (cTaHAapTHE mpaBwio 3.4 po3aiury 3 3arajpbHOro J0JaTKa OHOBJIEHOL
KioTchbko1 KOHBEHIIIT) Ta iH.

BimMitiMo, 10 1[I HAMpPSMKH Ta PEKOMEHMAIii MalTh JAWCIIO3UTUBHUN XapakTep 1
nependavaoTh cBOOOAY BUOOPY HAIIOHAJLHUMH MHUTHUMH OpTraHaMu 3aco0iB Ta HUISAXIB iX
peanizamii (cranmaptHe npaBwio 3.4 po3aiuny 3 3aranbHOro gojatka oHoBieHoi KioTcekoi
KOHBEHIIIT).

Omnosinena KioTcbka KOHBEHIIIS TAKOK PETYIIIO€ TTUTAHHS 3aCTOCYBAaHHS MUTHHUX PEXHMIB
i Yyac IPOXO/KEHHS MUTHUX MPOLIEAYD.

Otxe, Kiorcpbka KOHBEHLIsS CHpSAMOBaHAa Ha CIPOLICHHS Ta TapMOHI3allll0 MHUTHHX
IpoIenyp i 3MEHIIEHHS KUTbKOCTI HEOOXITHUX Ui MUTHOTO 0pOpMIIeHHS TOKyMeHTIB. Lle mae
Ha METI CHOPUSITH BEJCHHIO 30BHIIIHBOI TOPTiIBJI Ta FapMOHI3yBaTH MUTHI (POPMaJbHOCTI, IO
3aCTOCOBYIOTHCSl B HAlllOHAIBHUX MHUTHUX HOpMax. OHoBieHa KioTchbka KOHBEHISI MICTHTh Y
co0i Kk 000B’SI3KOBI JJIS AEprKaB, 10 NPUEAHAINCSA, HOPMH, TaK 1 HOPMH, SIKI HAJalOTh MIPaBO
BUOOpY MpPaBOBOi MOBEIIHKH, YM BIJIHOCSATH NMPUIHATTS BIANOBITHOTO MPABOBOIO PIILIEHHS J10
KOMIIETEHI[il HaI[lOHATBbHOTO MHUTHOTO OpraHy. B 1boMy 1 BHABISETBCA TO€THAHHS
IMIOEpaTUBHOCTI Ta AMCIO3UTHUBHOCTI HOPM IIi€i KOHBeHLIi. OT)ke, MOXKHA 3a3HAUYMUTH, L0 Ha
cydyacHOMy etami oHoBieHa KioTcbka KOHBEHISI € BaXJIMBUM MDKHapOAHO-TIPAaBOBUM
IHCTPYMEHTOM WIOJI0 CIPOIIEHHS Ta TapMOHI3alii HAI[lOHAJbHUX MUTHUX MPOLENyp VY
30BHIIIHBOTOPIOBENbHIM MISJIBHOCTI, KU MICTUTH Yy coOl SK 3000B’s3yBajbHI HOPMH, TaK 1
HOPMH, BiJl SKMX MOKHA BIJICTYIUTH YM OOpaTH ajJbTEPHATUBHUI Croci0 3acTOCYBaHHSI MUTHOI

IpOLEAYPH.
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