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REINFORCEMENT OF THE EUROPEAN UNION VALUES

Kolesnik N. D.
student
Sumy State University
Scientific advisor :
Denisenko S. L.
PhD in Law, Associated Professor
Sumy State University

In 2007, the Treaty makers ennobled the former fundamental
principles of the Treaty on European Union as European values. Respect for
human dignity, freedom, democracy, equality, rule of law and the
protection of human rights have henceforth transcended the sphere of
‘merely’ legal matters. They have been posited as widely shared and deeply
rooted normative orientations and thus the true foundations of the
common European house. This step was probably meant to tap a new
source of legitimacy and stability.

Today, however, this step feeds a perception of a deep crisis: when
founding values appear weak or controversial, the entire house may
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crumble. The union of values might prove no less risky than the union of
money. At present, this perception is fed especially by measures with which
governments intervene with independent institutions and, thus, according
to widespread concerns, weaken them critically. Hungary and Poland
provide the most blatant examples. Most consider the value of the rule of
law to be endangered, but the values of democracy and human rights are
no less at stake. Indeed, political science qualifies such measures restricting
control of the governing majority as symptomatic for illiberal democracies,
that is for authoritarian tendencies.

European constitutionalism is perhaps facing a ‘constitutional
moment’. The European Union has to decide whether it comprises illiberal
democracies or whether it fights them. The first case would allow ‘illiberal
democracies’ to co-inform the interpretation of the common values,
heralding the end of the European Union’s current self-understanding. The
alternative path requires the Union to resist illiberal threats. To achieve
this, European constitutionalism must draw and defend ‘red lines’, which
would also imply a considerable constitutional development: European
constitutionalism would gain in profile and develop elements of a militant
democracy. Its eventual move into the latter direction is deeply
controversial. Some even recall what Carl Schmitt characterised as the
‘tyranny of values’: a defence of values which destroys the very values it
aims to protect. [1]

While this is not the only problem the Union is facing at the moment, it
goes to the very core of the European project which promised a peaceful,
prosperous, and democratic Europe. Given developments over the last
decade, we can no longer presume that the EU is a Union of Rule-of-Law-
based democracies, as its Treaties presume. The EU’s moral appeal as well
as the backbone of its legal system collapse when its Member States no
longer honour EU values. Moreover, if the Union cannot guarantee
compliance with democracy, fundamental rights, and the Rule of Law in a
system where mutual trust and mutual recognition must be assumed
among the Member States, then the EU will unravel as self-help measures
on the part of the compliant Member States become irresistible. A growing
practice of self-help, however, would destroy what is most distinctive about
the European Union and would signal its demise — just as ignoring the
democracy, fundamental rights, and the Rule of Law altogether would.
Paying serious attention to democracy, fundamental rights, and the Rule of
Law in the EU is thus essential for the EU’s very survival.
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The Institutions of the Union that are tasked with the preservation of
the values have not been effective so far in guaranteeing European Values
because the Institutions have demonstrated a lack of political will. The
Court of Justice (ECJ) has been the most notable exception. In a line of truly
revolutionary cases, starting with the Portuguese Judges decision and
building on the forward-looking doctrinal writings of the past quarter of a
century, the Court has strongly protected judicial independence and the
irremovability of judges, as crucial elements of the Rule of Law in Europe.
In the meantime, however, the backsliding regimes have been
consolidating their rule, not just over judiciaries but over virtually all
formerly independent institutions necessary for democratic health. Anti-
democratic ideologies seeking to destroy the basic values on which the
Union is built are now quite entrenched, making ‘autocratic legalism’ a
strategy for challenging EU law itself. No longer are rule of law issues
temporary and isolated deviations from a norm of compliance, which had
been presumed. Instead, non-compliance with European values has
become a principled ideological choice of several governments. This new
reality is not a passing phase; it is here to stay. [1-2]

The EC] can be applauded for moving to defend Member State
judiciaries by reinforcing the fact that they are also EU judiciaries that must
be organized in accord with Article 19 of the Treaty on European Union
(TEU). Unfortunately, however, Article 19 by itself is insufficient to solve
the challenges that persistently deviating Member States present. Central
features of the Rule of Law and democracy, both fundamental legal
principles of the Union, cannot be reduced simply to the empowerment of
the judiciaries. Some have even suggested that disrupting judicial self-
government could be more faithful to the Rule of Law. Whatever view one
takes on this dispute, defending the Rule of Law requires a broader view of
what the principle entails and how it is linked to the defence of democracy
and fundamental rights.

Striking a balance between taking the effective action necessary to
defend the Rule of Law and respecting the limitations placed on the EU’s
competences is tricky. The EU’s basic values must be enforced in full
compliance with the principle of conferral, but at the same time EU
institutions must adopt a sufficiently broad view of democracy and the Rule
of Law that goes beyond Article 19 TEU and the case law related to it. To do
justice to the set of core values in question—democracy, fundamental
rights, and the Rule of Law—requires fully acknowledging that these values

113



are not reducible to judicial independence and the irremovability of judges.
Neither can they be confined to the self-serving circular approach the Court
has used to prevent the Rule of Law from being used to challenge its own
rule. Entrenching EU values across the Union also requires more than
rhetoric. The more holistic approach is defended to robustly defend
European values. [2]

The reference to values is not a unique trait of the Union legal order.
As “European” values they are found in the historically preceding Council
of Europe’s statute of 5 May 1949 which evokes the principles of rule of
law, enjoyment of human rights and fundamental freedoms in Art. 3,
whereas its preamble refers to the “spiritual and moral values which are
the common heritage of their peoples and the true source of individual
freedom, political liberty and the rule of law, principles which form the
basis of all genuine democracy”. The values have undergone a development
in which they are not treated on the same footing, but in a certain structural
hierarchy in which these three values form an “interrelated trinity of
concepts”. This term implies an interpretation in which all three values
belong to each other, are interdependent and interlinked. Also the other
values mentioned in Art. 2 TEU—freedom and equality—can be best
realised together. That truth is reflected in Art. 7 TEU when it states that
the Council “may determine the existence of a serious and persistent breach
by a Member State of the values referred to in Article 2”. This is not to be
understood as a requirement that all values have to be breached - one
single is enough -, but rather that the values are conceptually linked, and
share, “a consubstantial, one may say organic, link with the other
foundational principles”. [2-3]

Amongst the ‘trinity’ (democracy, rule of law and fundamental rights),
the rule of law is attributed a pre-eminent systematical position.
Dependent on the legal and political perspective, either of the values of Art.
2 TEU may deserve a predominant position, both in design and
enforcement. The eminence of the rule of law in the discussion on
enforcement of values against Member States is also due to the fact that the
Commission cannot reasonably take the position of guardian of democracy
against EU Member States, despite the formal obligation endowed to it in
Art. 17(1) TEU to ensure (without formal restriction) “the application of the
Treaties”. Where the Fundamental Rights Agency comes forward with a
proposal for measuring compliance with the shared values of Art. 2 TEU, it
naturally attempts to gather the values rule of law and democracy under
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the overarching value of fundamental rights. In any of the constellations, a
revolving question is in how far the values, or the principles derived from
them, may be used against Member States.

The EU legal order opts for a representative democracy (Art. 10(1)
TEU) with its aspects of citizens’ participation (Art. 10(3) TEU). It
addresses primordially the functions of responsibilisation, control and
accountability in the exercise of public power in the EU and its Member
States. Thus it builds the ground for the enjoyment of other rights,
particularly fundamental rightsFootnote28 and legitimacy for the
application of the law. The respect for the other two values, human rights
and rule of law, is in this sense best enabled in a participatory, democratic
environment. Albeit democratic legitimation will continue to be derived
primarily from the Member States, an ‘illiberal democracy’ appears not to
be compliant with this enabling concept. Where the judiciary draws its
legitimacy from elected parliaments or governments, any tampering of the
executive with the independence of courts also indirectly affects the
democratic legitimacy of the judiciary.

The value democracy in CJEU case law rather appears in its shape as
principle of democracy, and only since recently as an operational term with
normative content. While the EU integration process was mostly driven by
economic factors, democracy is not a principle that has been attributed
much attention in the construction of the EU, or, as Weiler puts it:
democracy was simply “not part of the DNA” of the European integration
project. In line with the ongoing debate, this paper concentrates on the
value contained in the rule of law principle, although it should be borne in
mind that the other values deserve attention as to their place in the Union
constitutional setting. There is no single, determined concept of democracy
for Member States and EU available that serves as a sort of “standard”. An
important premise on democracy however shall be retained in relation to
the other values: The will of the people (may it be understood as
domestic/national or European) cannot override the checks and balances
neither other constitutional foundations of Union law. [3]

Hence, the European Union values have been posited as widely shared
and deeply rooted normative orientations and thus the true foundations of
the international documents. Today, however, there is a perception of a
deep crisis: when founding values appear weak or controversial, the entire
system may crumble. Luckily, there are myriad of treaties that support the
structure.
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