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Legal regulation of land relations in the context of Canadian legislation

Introduction

The evolutionary development of society was character-
ised by the establishment of land as the main means
of production. The establishment of land as the main
means of production in the world has made it one of
the main wealth in society, possession and use of which
determined the social and property status of various
segments of the population. Therefore, during the long
development of society there were various socio-eco-
nomic relations regarding the use, distribution, lease,
and utilisation of land, which became the basis for the
establishment of modern land relations in different
countries [1]. The land is the greatest wealth of man-
kind, due to which there is life on the planet and the
needs of people are met. The term “land” should be
understood as a system that includes land plots, envi-
ronment, land resources, conditions under which the
rational use of land in the world and agro-climatic con-
ditions of production [2].

William Petty, one of the leading experts in political
economy, noted: “Labour is the father of wealth, and the
land is the mother” [3]. The establishment of land rela-
tions and their proper regulation is considered one of
the powers of public authorities in each country. Land is a
special and important resource that ensures the normal
economic and social functioning of the population. At the
same time, land is the basis, the factor that determines
certain features of the development of each country. The
land policy of each country, and, consequently, the legal
framework governing this area, is aimed at increasing
production and social potential, creating conditions for
investment, which in turn leads to the transformation
of land policy into a powerful, efficient and high-quality
growth factor for the world economy. In recent years,
land relations in Ukraine, and the land sphere and land
law in general are characterised by active development,
but still there are a number of shortcomings in the regu-
lation of this area, primarily due to legislation aimed at
resolving land issues [4]. The analysis of foreign expe-
rience of regulation of land relations in different coun-
tries, in particular within the framework of scientific
research, the most part of attention is given to experi-
ence of regulation of land relations in Canada, allows
defining advantages and the lacks arising at regulation
of land relations and development of the basic areas of
improvement of the land sphere.

Land and the regulation of land relations in dif-
ferent countries differ. This is conditioned by the fact
that the object of regulation of land relations, namely
land, there are different regulations and a separate pro-
cedure for regulating its use. In Ukraine, the state of
regulation of land relations, compared with developed
countries, is at an early stage of development. Regula-
tion of land relations and implementation of land policy
in particular are aimed primarily at improving the effi-
ciency of land use, creating appropriate conditions for

increasing production and investment potential of land
in each country and turning land into a powerful factor
in economic growth [5].

The purpose of the study is to determine the
features of the legislative regulation of land relations
on the example of the Canadian experience and other
countries. The main objectives of the study are:

— definition of the concept of “land relations”, char-
acterisation of its essence and content, and analysis of
views on the interpretation of the concepts of “object of
land relations” and “subject of land relations”;

— analysis of the legal regulation of land relations in
Canada and investigation of the peculiarities that arise
during land use, the study and separation of powers of
public authorities in the land sphere;

— characterisation implementation of the character-
istics of the legal framework and the main features of
land regulation in other countries of the world, and in
Ukraine in particular;

— study and development of recommendations for
improving the sphere of land relations in Ukraine.

Materials and Methods

Methodological support of the study is conditioned upon
its purpose and objectives and is based on the use of a
set of general and special methods of cognition. In accor-
dance with the defined goals and objectives, the study
used a set of research methods of modern epistemology.
Using the methods of synthesis and theoretical analysis,
research was conducted in the field of land regulation in
Canada, Ukraine, and the world, features of land regula-
tion in Canada and the world were identified, and the
development of regulatory regulation of land was an-
alysed. The dialectical method is the basis of the study,
because it is used to learn all the processes of research
on the chosen topic. The use of this method in the study
of legal issues leads to theoretical and practical investi-
gation of the improvement of land relations. Using the
formal and legal method of research, the analysis of fea-
tures that occur during the regulation of land relations
in the world and in Canada, in particular, highlights the
features that arise during the regulation of this area and
identified the legal framework for land regulation; using
the system method, the range of researched problems
was determined and proposals for their solution were
made. Comparative method and synthesis - during the
analysis of foreign experience in the functioning of land
relations and the possibility of its use in Ukraine.

For a more complete and effective investigation
of the chosen topic, the study used: hermeneutic method,
which helped to reveal the essence of the concept of
“land relations” and its key characteristics; analysis
allowed dividing the object of study into its component
parts for the purpose of their independent consideration,
and also helped connecting the individual legal phenomena
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that were the subject of analysis, in a logically structured
legal reality; analogies through the establishment of simi-
larities in some features of legal phenomena and in legal
relations, and through this method, knowledge of objects
and phenomena is achieved on the basis that they are
similar to others.

Axiomatic method should also be considered one
of effective methods of research in the field of land rela-
tions in Canada, the world, and in Ukraine in particular.
Axiomatic method aims to build a scientific theory in
which some statements (axioms) are accepted without
evidence and then used to obtain other knowledge accord-
ing to certain logical rules; with the help of the system
and structural method - the general legislative base of
regulation of the legal sphere is formed and the pecu-
liarities that arise during the regulation of land rela-
tions in the countries of the world are established, and
the procedure of improving the land sphere in Ukraine
is considered; method of formalisation, which reflects
the meaningful knowledge in the known sign-symbolic
content. The methods of system analysis, theoretical
generalisation, induction and deduction were used to
generalise research related to land relations in Canada,
Ukraine, and other countries. Philosophical approaches
were also used, in particular the methodological and
complex one, which led to the involvement in the method-
ological arsenal of various worldviews, philosophical
theories, methodological principles, and methods.

Results and Discussion

Land relations should be understood as public relations
of land ownership, disposal, and use. Land and land re-
lations during the long development of mankind have
been the main causes of controversy between people
and there is still a debate among researchers regarding
their legal regulation [6]. Land relations have always
occupied a special place in the history of mankind, as
they contain unique features of land resources and en-
sure the proper activity of people and the satisfaction
of their interests. A. Honore gave an interpretation of
“land relations”, which is based on eleven elements, in-
cluding: the right to use land; the right to manage land
resources; land ownership; the right to income derived
from the use of land resources; the right to inherit land
and related rights; the right to “capital value” of property;
indefiniteness; the right to safe use of land resources;

—

ban on the use of land, in case of misuse; responsibility
for the use of land resources; residual nature [6].

The objects of land relations are lands and the
rights to land, which are in the possession, use and dis-
posal of the subjects of land relations. The subjects of
land relations include citizens, legal entities, and public
authorities. The state policy of each country and the le-
gal framework governing land relations are important
factors and elements in improving and developing the
land sector, because in most countries the successful
regulation of land relations depends on the effective
application of regulations governing land relations and
the exercise by public authorities of their powers in ac-
cordance with the laws of each country and considering
the interests of the population.

Thus, referring to international examples of prac-
tices of legal regulation of land relations, the study will
focus on Canada, which is a constitutional monarchy
and is considered one of the developed countries in
the world. First of all, notably, land in Canada is clas-
sified into the following types: agricultural land use,
recreational land use, forestry land use, land used to re-
produce wild ungulate animals and waterfowl [7]. The
planning and use of land resources are close and have
common features with English law. The drafting of legis-
lation, i.e., the implementation of legislative activity in
Canada, is mostly done by the provincial government,
which in turn establishes the peculiarities of the regula-
tion of land relations. Canada’s legal system consists of
seventeen branches of law. The area of law that governs
land relations in Canada is property rights. Thus, prop-
erty rights in Canada are an industry whose laws govern
the rights of people to land and other property. This
area covers the issue of ownership of movable and im-
movable property, and intellectual property rights. The
regulations governing land relations in Canada include:
the Constitution of Canada!, Agricultural and Rural
Development Act? Canadian Environmental Protection
Act?, First Nations Land Management Act?, international
acts to which Canada is a party and which regulate that
or to some extent land relations, as well as other acts
in the field of regulation of land relations. One of the
international acts that indirectly regulates land rela-
tions, namely the right to property, is the Universal
Declaration of Human Rights of 1948°. The Universal
Declaration of Human Rights of 1948°¢ is a fundamental

!Constitution of Canada. (1982, April). Retrieved from https://laws-lois.justice.gc.ca/eng/const/index.html.
2Law of Canada No.RSC 1985 A-3 “Agricultural and Rural Development Act”. (1985, January). Retrieved from https://www.canlii.

org/en/ca/laws/stat/rsc-1985-c-a-3/latest/rsc-1985-c-a-3.html.

3Law of Canada No.SC 1999 33 “Canadian Environmental Protection Act”. (1999, September). Retrieved from https://www.canlii.

org/en/ca/laws/stat/sc-1999-c-33/latest/sc-1999-c-33.html.

“Law of Canada No. SC 1999 24 “First Nations Land Management Act”. (1999, June). Retrieved from https://laws.justice.gc.ca/eng/

acts/F-11.8/FullText.html.

SUniversal Declaration of Human Rights. (1948, December). Retrieved from https://zakon.rada.gov.ua/laws/show/995_015#Text.

¢Ibidem, 1948.
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international act that establishes, consolidates, and reg-
ulates fundamental human rights in the world. The
Declaration' does not directly regulate land relations,
however, Article 17 establishes a provision according
to which every person has the right to own property
and no one may unreasonably deprive such person of
property belonging to them. Thus, the right to property
is recognised and protected at the international level,
and land as property and property is also recognised
and protected, but the protection of land ownership is
carried out in accordance with the national law of each
country.

The current state of research and regulation of
land relations in Canada is characterised by the exis-
tence of the Agricultural and Rural Development Act?,
adopted in 1985, which is one of the most important
documents in the land sector. This Act? facilitated and
provided the basis for a land inventory service, the
main purpose of which is to survey land in accordance
with a defined programme in the country to provide
federal and provincial authorities with accurate and
reliable information about the state of land and poten-
tial productivity of Canada [8]. For its part, the federal
government is committed to coordinating research and
the development of common land classification criteria
in Canada and funding these surveys and surveys of na-
tional interest. One type of land relationship in Canada
is land ownership. However, in Canada, private land
ownership accounts for about 10% of all available land,
and the rest is state-owned. An example is the provision
that 90% of all forests in Canada are state-owned [9].

At the same time, Canada has undergone a reform
that has consolidated in the Constitution of Canada*
the right of provinces to own their lands and the right
to address issues arising from land use. In Canada, the
purchase and sale of public land takes place through
open auctions, primarily to prevent abuse during such
operations. The state is obliged to supervise the legality
of land use and ownership, regardless of the purpose of
these lands [10]. The law also establishes liability for
violation of the conditions for the use of land resources
and the use of agricultural land for purposes other than
its intended use.

In some provinces of Canada, namely Alberta
and Manitoba, restrictions on the ownership and use of
land by foreigners are consolidated in law, as exempli-
fied by the provision that they may purchase land that

corresponds to a small farm and no more. Another area
of land relations is land cadastre. The land cadastre in
Canada is maintained by the Canada Land Inventory
service under the Agricultural and Rural Development
Act®. The Canada Land Inventory involves not only the
Land Inventory service, but also agencies and ministries
whose activities are aimed at regulating land use. The
peculiarities of land cadastre planning and implementa-
tion in Canada were influenced by the following factors:

— result of the presence of the French order in some
provinces of Canada and the organisation of land rela-
tions in accordance with the Western European type;

— observance of English traditions in the organisation
of land use;

— social, political, and economic ties with the United
States of America, which in turn has led to convergence
in land planning and use;

— Canada’s administrative and territorial organisation,
various economic and natural conditions that to some
extent affect the implementation of the land cadastre and
the regulation of land relations [11].

In Canada, at the federal level, there is a Depart-
ment of the Environment, which under the Canadian
Environmental Protection Act®, has been empowered to
control the level of land pollution in the country, for-
mulate regulations on land use, and conduct scientific
research on land use [12]. Many Canadian provinces have
been mandated by the Department of the Environment
to establish responsibility for land pollution. An example
is the province of Saskatchewan, where the Environmen-
tal Protection Act’ allows the Ministry of the Environ-
ment to impose a fine of CAD 1 million or imprisonment
for three years on a violator who pollutes the land. There
is no special legislation in Canada that establishes liability
for improper use of land, land degradation due to over-
use, or other violations. Instead, liability is established
by related regulations, and special programmes adopted
by the government, which, in turn, allows creating incen-
tives for efficient management. One such programme is
the provincial Agreement on the Protection of Soil Re-
sources, which provides subsidies to farmers who culti-
vate degraded land for agricultural turnover, and funds
are allocated to responsible organisations for research
and mapping of soil cover [13].

Another point in the regulation of land relations
in Canada is the payment of land tax, which is one of
the sources of state and local budgets. In Canada, there

'Universal Declaration of Human Rights. (1948, December). Retrieved from https://zakon.rada.gov.ua/laws/show/995_015#Text.
2Law of Canada No.RSC 1985 A-3 “Agricultural and Rural Development Act”. (1985, January). Retrieved from https://www.canlii.

org/en/ca/laws/stat/rsc-1985-c-a-3/latest/rsc-1985-c-a-3.html.

3Ibidem, 1985.

“Law of Canada. (1982, April). Retrieved from https://laws-lois.justice.gc.ca/eng/const/index.html.
SLaw of Canada No. RSC 1985 A-3 “Agricultural and Rural Development Act”. (1985, January). Retrieved from https://www.canlii.

org/en/ca/laws/stat/rsc-1985-c-a-3/latest/rsc-1985-c-a-3.html.

®Law of Canada No.SC 1999 33 “Canadian Environmental Protection Act”. (1999, September). Retrieved from https://www.canlii.org/

en/ca/laws/stat/sc-1999-c-33/latest/sc-1999-c-33.html.
’Ibidem, 1999.
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is a practice of tax incentives that apply to farmers, in
particular in tax breaks and certain features when esti-
mating the land value. Canadian tax law excludes equip-
ment and machinery used in agricultural production
from the tax base and discounts for low-income farm-
ers. The Constitution of Ukraine! stipulates that land in
Ukraine is recognised as a national treasure, which in
turn is separate from other immovable property and is
under special protection by the state, as land resources
located in Ukraine are one of the most important areas
of the economic development.

In general, researchers interpret the concept
of “land relations” differently. Thus, I.A. Kolesnyk con-
strues land relations as social relations that arise during
the possession and management of land resources, re-
lations that arise as a result of the distribution of in-
come from land use [9]. O0.S. Miroshnychenko, for his
part, interprets “land relations” as relations based on
land ownership, relations that arise during the posses-
sion, disposal, and use of land [10]. Thus, in Ukraine
the main regulations concerning land relations are the
Constitution of Ukraine?, the Land Code of Ukraine?, the
Law of Ukraine “On Environmental Protection”*, the Law
of Ukraine “On Land Management”®, international acts
ratified by the Verkhovna Rada of Ukraine, and other
regulations. The definition of “land relations” is consol-
idated in the Land Code of Ukraine®. According to the
Land Code of Ukraine’, land relations should be under-
stood as public relations that arise in connection with
the possession, disposal, and use of land. However, despite
the normative consolidation of the concept of land re-
lations in the legislation of Ukraine, the content of land
relations is not fully disclosed at the legislative level. A
separate classification of land relations is proposed in
the scientific and legal literature:

— relations that arise during land management;

— relations that arise during land use, land ownership
relations;

— relations on rational use and protection of land [11;
12].

To better understand land relations in Ukraine,
it is necessary to outline the types of land relations
that exist in Ukraine. Land ownership is a set of norms
that regulate the right of persons to land in the possession,
use, and disposal, and determine the ways of exercis-
ing the rights of subjects of land relations. All lands lo-
cated on the territory of Ukraine are in the land fund

—

of Ukraine, hence another type of land relations - land
management. Activities aimed at land management in-
clude: implementation of land use planning in Ukraine;
control over the legality of land use in Ukraine and
their monitoring; transfer of land into possession and
use; settlement of disputes arising during land use;
maintenance of land cadastre, etc. The Law of Ukraine
“On Land Management”® consolidates the organisation
and planning of rational use of land and their protection,
which includes the following provisions: the implemen-
tation of natural and agricultural zoning of land; develop-
ment of regulations on rational land use; identification
of lands that can be included in the special land fund,
and within which citizens and legal entities are provided
with land plots.

The study also included an analysis of regulations
of land relations in different countries. Thus, in the UK,
the regulation of land relations is characterised by a fairly
long historical period. The historical development of land
relations in the UK includes restrictions on land use,
a description of land to identify the owners of such land
and planning for the rational use of land in the country.
Land in the UK is formally owned by the royal family,
but the right to own land is freely sold, which in turn
allows it to be effectively disposed of. Buying land does
not mean that the person who bought it will use it forev-
er. In addition, in the UK, it is very difficult to change the
purpose of the land. It is forbidden for owners to sell land
to foreigners [14]. In modern England, the legislation dis-
tinguishes three categories of land use regulation: regu-
lation of the impact of land use on the environment; reg-
ulation, which is carried out to achieve planning goals;
regulation of issues that arise during land use [15].

In different countries there are government agen-
cies whose powers include land management and protec-
tion. In Germany, for example, there is the Land Manage-
ment Society, which is responsible for managing land
resources as state property and gradually privatising
land. In France, such a body is the Department of Land
Management, which, in accordance with all the powers
provided for in the French Agricultural Code, also issues
an opinion on the privatisation of uncultivated land. In
Australia, there is a so-called “free choice of land”, which
was adopted in the 19" century. According to this statutory
principle, every citizen had the right to receive a land
plot in the range of 200 to 800 hectares, the size of such
a plot depended on soil fertility. In addition, in Australia

IConstitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80/

ed19960628#Text.
2Ibidem, 1996.

3Land Code of Ukraine. (2001, October). Retrieved from https://zakon.rada.gov.ua/laws/show/2768-14/ed20011025#Text.
*Law of Ukraine No. 1264-XII “On Environmental Protection”. (1991, June). Retrieved from https://zakon.rada.gov.ua/laws/

show/1264-12/ed19910625#Text.

SLaw of Ukraine No. 858-1V “On Land Management”. (2003, May). Retrieved from https://zakon.rada.gov.ua/laws/show/858-15/

ed20030522#Text.

®Land Code of Ukraine, op. cit.

’Ibidem, 2001.

8Law of Ukraine No. 858-1V “On Land Management”, op. cit.




A\ Legal regulation of land relations in the context of Canadian legislation

in 1892 a law was passed that allowed the lease of land
for a period of 99 years with the payment of rent, which
is 4% of the value of the leased land. With the adoption of
such a law, Australia has ensured an increase in revenues
to the country’s economy without losing state land. In
1894, a law was passed aimed at limiting the concentra-
tion of large amounts of land among individuals and
allowing public authorities, in the public interest, to ex-
propriate too large holdings [16]. The largest amount of
land in Australia belongs to the state, it owns the land
on which highways and railways are built and lands on
which factories and ports are located.

In some parts of the world there is coercion to
use land. In France, there is a practice whereby if some-
one discovers a plot of land that has not been cultivated
for more than three years, they can apply to the prefect,
who in turn will apply to the French Department of
Land Management for the status of a disused plot. After
granting such a plot of land the status of unused, any
person may apply for the use of such land. After such
a request, the prefect informs the owner of the unused
land plot of two actions to be taken by them within two
months: 1) to prepare the relevant land plot for use or
2) to lease it. In case of non-fulfilment of the above re-
quirements by the owner of the land plot, the prefect
has the right to transfer such land plot for use to the
person who has applied for the use of such land plot.
Italian law stipulates that if the land is not cultivated
for two years or the yield on such land is less than 40%,
then special committee records information that such
land is inefficiently used or not used at all. If the speci-
fied land plot is suitable for cultivation, in particular for
use in agriculture, then the special committee informs
the owner of the land plot who is willing to receive such
land plot for use [17].

There are countries in which the acquisition of
land by law requires a special permit. For example, in
Germany and New Zealand, land can only be purchased
with a permit. However, obtaining such a permit is, in
some cases, quite difficult. Thus, if it is established that
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IIpaBOBe peryjiroBaHHs 3eMeJIbHUX BiJTHOCUH
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HanjioHanbHUM IopuAMYHUY YHiBepcuTeT iMeHi fpociaBa Myzaporo
61024, By.1. [lymikiHcbka, 77, M. XapKiB, YkpaiHa

AHomayis

AKTyanbHICTb HayKOBOI CTAaTTi BU3HAYAETHCS NOTPEOOIO B aHAIi31 MPKHAPOJHUX MPAKTHK MPABOBOI0 PEry/II0BaHHSA
3eMeJIbHUX BiIHOCHH, 30KpeMa Ha NpukJ/aaji focBiny Kanazau, 3a1/11 OHOBJIEHHS Ta NOAAJbLIOI iMIlJieMeHTal il B
yKpaiHCbKe 3aKOHO/JaBCTBO. MeTO CTATTi € BUSIBJIEHHS 0COGJIMBOCTEN 3aKOHOABYOT0 PETYII0OBAHHS 3eMeJIbHUX
BigHOoCuH B KaHazj, YKpaiHi, a TakoX B iHIIMX KpaiHax cBiTy. Cepes MeTO/IB, 32 JOIOMOT OO KUX 3/11CHIOBAIOCh
JocJiKeHHS 00paHoi TeMH, MOXKHA BUIIMTH: AiaJIeKTUYHUN MeTo/l, MeToZ, popmMaJtizanii, npaBonisHaBaJbHUH
MeTo/J[, GOpPMaJTbHO-IPUAUYHUN METOJl, TepMEeHEeBTUYHUU METO/l, JIOTIKO-IOpUAUYHUN METOJ, CUCTEMHUH,
CTPYKTYpHO-PYHKI[iOHAJIbHUN METO/, aKCiOMaTUYHUU MeToJ, MeToJ| iHAYKLil Ta Aeaykuii, MeTo/ aHali3y Ta
CHUHTe3y. Y mpoleci JocaiKkeHHs 6y/1I0 BU3HAYEHO OCHOBHI MOHSATTS, TEPMiHM Ta SBUINA, Ki 3aCTOCOBYIOThHCS
y cdepi perynoBaHHs 3eMeJbHUX BifHOCMH B KaHazi Ta B iHIIMX KpaiHaX CBiTy; 0XapaKTe€pPU30BAHO MOHATTS
«3eMeJibHi Bi[HOCUHW», BU3HAUYEeHO 00'EKTIB i Cy0'eKTIB 3eMeJIbHUX BiZJHOCHH; TPOBEAEHO aHaJli3 3aKOHO/[aBY01
6a3u, fiKa peryJre 3eMeJsibHI BifjHocuHU B KaHazi, a TakoX [[OCJIiI?)KeHO 0COBJIMBOCTI TAKOTO PEryJl0BaHHS;
0XapaKTepPU30BAHO OCOGJIMBOCTI PETYIOBAHHS Ta 3/1iiCHEHH 3eMeJIbHUX BiZJHOCHH B YKpaiHi Ta TaKUX KpaiHax,
sk Benuko6puranis, Himeuyunna, @pannis, ABctpania ta HoBa 3esnaHfiss; 3aKkpinjieHo mepesiik HOPMaTUBHO-
[IPAaBOBUX aKTiB, Ha OCHOBI IKMX 3/1iHCHIOETHCS PETYJIIOBAaHHS 3eMeJIbHUX BifjHOCUH. [lo/10’keHHS, IKi BUCBITJIEH]
B HAyKOBiM CTATTi, CTAHOBJATh NPAKTUYHY LiHHICTb HacaMIepes JJis Cy0'eKTIB, [JisJIbHICTh IKUX CIIPSIMOBaHa
Ha pery/IloBaHHS Ta KOHTPOJIIOBAHHS 3eMeJIbHUX BiIHOCHH, a TAKOX 0Ci6, Ml mpaBa MpsIMO YU OMOCEPEeIKOBAHO
OXOILJIIOIOTHCS 3eMeJIbHOI cheporo Ta MiJjaJaloTh Mif, pery/roBaHHs PaBOBUX aKTiB y 1iil cdepi
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