Legal Horizons

Journal homepage: https://legalhorizons.com.ua/en
Legal Horizons, 14(3-4), 25-34

UDC 343.1
DOI: 10.54477 /legalhorizons.2021.14(3-4).25-34

International Legal Standards of Prosecutorial Activity and Status of Prosecutors:
Implementation in Ukraine and in Individual Member States of the European Union
Oleksandr Yu. Amelin”

Prosecutor General's Office
01001, 13/15 Riznytska Str., Kyiv, Ukraine

Interregional Academy of Personnel Management
03039, 2 Frometivska Str., Kyiv, Ukraine

Article’s History: Abstract

Submitted: 29.05.2021 The relevance of the subject under study lies in the fact that today Ukraine is striving for
Revised: 25.06.2021 integration with the European community. Since the adaptation of Ukrainian legislation
Accepted: 22.07.2021 to European regulations is an integral part of this accession, it is necessary to improve
international cooperation,improve the regulatory framework that will comply with European
principles and standards, and introduce new methods based on the positive practices
of foreign countries. Such measures will help increase the effectiveness of prosecutors'
implementation of procedural guidance during pre-trial investigation and judicial review of
criminal proceedings, ensure the effectiveness of punishments, and reduce the crime rate.
In this regard, this paper is aimed at determining the current state of implementation of
international standards of prosecutorial activity in the national legislation of Ukraine. The
leading methods ofresearch of the chosen problem are theoretical, namely analysis, synthesis,
generalisation, modelling; empirical - observation, study, and generalisation of the state
of implementation of international standards in Ukrainian legislation. The paper analyses
compliance with the international principles of prosecutorial activity by such countries
as France, Germany, Spain, defines the specific features of their guarantee, and considers
national practice. Based on the identified data, particular recommendations have been
developed aimed at improving the role of international standards in prosecutorial activities,
since the prosecutor is a key figure in criminal prosecution. The results of this study are the
coverage of the importance of international standards of prosecutor's activity and the status
of prosecutors, highlighting examples of their positive implementation in the legal systems
of Ukraine and foreign countries, identifying the state of bringing Ukrainian legislation to
the legislation of the European Union, as well as the development of recommendations that
will help improve the current situation with the introduction of international standards and
reduce the overall crime rate in Ukraine, thereby ensuring the protection of constitutional
rights, freedoms, legitimate interests of the population. Having analysed the specific features
of implementing international standards of prosecutor's activity and the status of prosecutors,
their role, and importance, it can be concluded that the current situation in Ukraine requires
considerable improvement of the legislative framework that governs the activities of the
prosecutor’s office. To improve the efficiency and effectiveness of the prosecutors' work, it is
necessary to modernise the specialised legislation, incorporating the best foreign practices

Keywords: international principles, independence of prosecutors, functions of the
prosecutor's office, International Association of Prosecutors, Standards of the International
Association of Prosecutors

Suggested Citation:
Amelin, 0.Yu. (2021). International legal standards of prosecutorial activity and status of prosecutors: Implementation
in Ukraine and in individual member states of the European Union. Legal Horizons, 14(3-4), 25-34.

@ ® Copyright © The Author(s). This is an open access article distributed under the terms of the
[N &y | Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)



International legal standards of prosecutorial activity...

Introduction

Despite the key role that prosecutors play in resolving
legal cases, especially when it comes to criminal proceed-
ings, very little is mentioned in international documents
about prosecutors, compared with references to judges
and advocates [1]. Thus, neither the International Covenant
on Civil and Political Rights!nor the United Nations (UN)
case law considers or regulates the status and activities
of employees of the prosecutor’s office. Despite the lack
of sufficient attention in international regulations, pros-
ecutors are important figures in implementing many
of the principles consolidated in international instru-
ments, such as the right to a fair trial, the right to be
heard by a court, the principle of equality before the law
and before the court, and the prohibition of torture?
The importance of the functioning of the prosecutor's
office is also prescribed in several UN conventions on
crime3, the purpose of which is to improve the effec-
tiveness of investigations and prosecutions of serious
crimes such as drug trafficking, organised crime, and
corruption. These international legal instruments require
member states to ensure that any legal powers that may
be exercised to prosecute the above-mentioned offences
are “used to maximise the effectiveness of law enforce-
ment measures” [2]. International standards developed
by the European community help achieve a unified
approach to determining the prosecutor's activity, the
quality of prosecutor's activity, and the status of prose-
cutors [3]. They contribute to improving the effective-
ness of the investigation of criminal offences, an inte-
gral figure of which is the prosecution - the prosecutor.
International standards are aimed at strengthening
European integration, creating a unified system for in-
vestigating and preventing crimes, which positively af-
fects the overall crime rate and ensures the sustainable
development of countries [4].

The theoretical significance of this study is con-
firmed by the analysis of the most relevant available
practices regarding the implementation of international
standards of prosecutor's activity and the status of pros-
ecutors in Ukraine and other foreign European countries,
which have a developed legislative framework that offers
effective methods for fast, high-quality, and effective in-
vestigation of crimes. Thus, this study considered and
analysed the international regulations that establish key
international standards and principles of prosecutor's
activity and the status of prosecutors, as well as foreign
practices. The practical significance of this study lies in
the possibility of determining the current state of im-
plementation of international standards in the national
legislation of Ukraine, developing recommendations

for increasing the impact of international standards to
improve the statutory framework governing prosecutor’s
activities and improving the functions of the prosecutor's
office.

Thus, the purpose of this study is a full, compre-
hensive, and in-depth study of the role of international
standards in the process of carrying out prosecutorial
activities, which is aimed at procedural management of
pre-trial investigation of criminal offences, protection
of constitutional rights and freedoms of citizens. Fur-
thermore, the implementation of international standards
in national regulations accelerates European integra-
tion, establishes international legal cooperation, and
adapts national legislation to the legislation of the Eu-
ropean Union (EU). The objectives of this study are as
follows:

1) definition of the concept and role of international
standards of prosecutorial activity and the status of
prosecutors;

2) analysis of international legal documents, research
of historical development of international standards
and their design;

3) consideration of the current state of implementa-
tion of international standards of prosecutorial activity
in the national legislative framework of such countries
as France, Germany, and Spain;

4) identification of the current situation with the im-
plementation of international standards in the national
practice of Ukraine;

5) development of recommendations that help ac-
celerate the implementation of international standards
in Ukrainian legislation and accelerate European inte-
gration.

Literature Review

At present, international standards of prosecutorial
activity and the status of prosecutors are relevant be-
cause most countries of the world strive for interna-
tional cooperation, especially in the legislative sphere.
International standards regarding the status, role, and
activities of the prosecutor's office have received a lot of
attention from researchers. Thus, S. Oleksiiev considers
the implementation of international legal norms in the
legal system of Ukraine [5]. He notes that the process of
adapting the national legislation of Ukraine to the EU
legislation is currently underway, namely in the field of
prosecutor's activity [5]. K. Ambos considers the institu-
tion of the European prosecutor's office, the guidelines
that guide prosecutors when carrying out their activi-
ties as a party to the prosecution [6]. K. Birzhu analyses

Hnternational Covenant on Civil and Political Rights. (1966, December). Retrieved from https://zakon.rada.gov.ua/laws/

show/995_043/ed19661216#Text.
Ibidem, 1966.

3United Nations Convention Against Transnational Organised Crime. (2000, November). Retrieved from https://zakon.rada.

gov.ua/laws/show/995_789/ed20001115#Text.
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the impact of international standards on the Interna-
tional Criminal Court, where one of the key figures is
precisely the prosecutor [7]. S. Edgett defines the role
of principles in the constitutional procedure, examines
how the implementation of international principles
affects the state of the national legislative framework,
recognises that international cooperation can solve
problems related to gaps in regulatory provisions [1].
R. Etinski and B. Tubik analyse the role of international
law, the impact on the national legal systems of various
countries [8]. G. Michelini and M. Cadelli consider the
principle of independence as a key principle of pros-
ecutor's activity, its most important components and
implementation in practice [9]. ]. Hodson investigated
the role and status of the prosecutor in criminal pro-
ceedings, considered the principles that guide the pros-
ecutor's office in its professional legal activities [3].
D. Lopez-Medina defines international standards that
increase the effectiveness of the investigation of crim-
inal offences in the context of the international judicial
system [10]. A. Mammadov also focuses on the principles
of law governing the organisation of legal proceedings
in international law, including the rule of law, indepen-
dence, reasonable terms of consideration of cases [11].
V. Michel analyses the key role of prosecutor's indepen-
dence and prosecutorial impartiality and objectivity in
criminal proceedings [12]. E. Michut, K. Dzhigay, V. Mit-
silegas, F. Giufrida determine that the European govern-
ment plays an essential role in ensuring the internal se-
curity of the European community both through security
policy and through the effectiveness of EU institutions [13;
14]. The European prosecutor's office is a newly created
institution that, with its form of organisation and its at-
tributes, aims at ensuring the internal security of the
EU [13; 14].

Materials and Methods

At various stages of this study, a wide interrelated set
of research methods was used, which helped extensively
determine the development features of international
standards governing the status and activities of prose-
cutor's offices, identify the current issues and suggest
solutions for them to improve the mechanism for adapt-
ing Ukrainian legislation to EU legislation, improving
the effectiveness of criminal action by the prosecution.
Thus, the main methods used to conduct this study are
as follows:

- theoretical methods - the study of scientific litera-
ture, regulatory documents, both Ukrainian and inter-
national, to clarify the state of the subject under study,
the essence of standards, their role, and functions in the
institution of prosecutor's office. Analysis, synthesis,
generalisation, and modelling were employed, which
allowed characterising the terminology and identifying
key features of international standards;

- empirical methods - observation, study, and gen-
eralisation of the mechanism of implementation of

—

international standards in the Ukrainian legislative sys-
tem. Special attention was paid to the implementation
of international standards in the legislative provisions
of Ukraine concerning the prosecutor's activity and the
status of the key figure criminal action - the prosecutor.

The first stage of the study involved a theoretical
analysis of regulatory documents, which consolidated the
fundamentalinternationallegal standards governingthe
status and activities of prosecutor's offices. The author of
this study also analysed scientific studies, dissertations
of foreign and Ukrainian researchers who focused on in-
vestigating the development of international standards,
examined the historical development of key principles
that govern the activities and status of prosecutors.
The paper also analyses the role and functions of the
prosecutor's office, which must comply with the funda-
mental guidelines. The author considers the issues that
arose in the process of developing international stan-
dards. Considerable attention is paid to the analysis of
Ukrainian regulations regarding the status and activi-
ties of prosecutor's offices, the author also considers
the implementation of international standards in the
national legislation of Ukraine to improve the effec-
tiveness of the prosecution's activities. The paper high-
lights the fundamental tasks, purpose, and methods of
the present study.

The second stage included the analysis of the state
of implementation of international legal standards of
prosecutor's activity and the status of prosecutors in
Ukraine and in individual EU Member States. This stage
also involved the identification of the main issues, advan-
tages, and disadvantages of applying international stan-
dards in Ukrainian prosecutorial practices. Furthermore,
the study established how the implementation of the
principles affected the prosecutor's activity. In the course
of the study, the conclusions were verified and specified.

The third stage saw the completion of the the-
oretical analysis of regulatory documents establishing
international standards and principles governing the
activities of the prosecutor's office and the status of
prosecutors. The author clarifies their theoretical and
practical conclusions, summarises the results, and pro-
poses his solutions to modern issues concerning the
implementation of international regulations.

Theoretical analysis of international legal docu-
ments, namely criminal procedural legislation, recommen-
dations of Council of Europe bodies, UN commissions,
helps improve the modern procedure for implementing
international legal norms in Ukrainian legislation, in-
crease the significance and effectiveness of the prose-
cutorial activities. The methodology and techniques used
in this study provided the necessary reliability and
trustworthiness of the results.

Results and Discussion

The United Nations is essential in developing standards
and principles that establish the status and activities
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of the prosecuting authorities. International standards
of prosecutorial activity are certain rules of conduct
governed by the international community of prosecutor's
offices, which they are obliged to comply with to guar-
antee the rule and primacy of law in the state, protect
the rights and freedoms of citizens, and form a high
level of respect of citizens for the prosecutor's office.
The adoption of standards and principles of activity
of prosecutor's offices has passed a long historical path
of development. Thus, the sixth UN Congress on Crime
Prevention and Treatment of Offenders, held in 1980,
noted that there is a need to define international stan-
dards for the prosecutor's office [6]. The Congress in-
dicated that the effective implementation of Article 14
of the International Covenant on civil and political rights?
is related to the proper selection and training of prose-
cutor's office employees: “UN Member States must en-
sure that employees of the prosecutor's office must be
properly qualified to perform their tasks and perform
them in a way that does not depend on personal or group
interests”. The importance of establishing standards
governing the status and activities of prosecutors was
also confirmed at the seventh UN Congress, which was
held in 1985. Representatives of the UN Member States
who attended the Congress noted that the developed
standards can guarantee the objectivity and impartial-
ity of prosecutors during criminal prosecution, as well
as help avoid discrimination in the selection and ap-
pointment of prosecutors. The Seventh Congress also
called for consideration of the development of draft
guidelines on the selection, training, and status of pros-
ecutors, their expected tasks and behaviour, immunity,
means to increase and improve their contribution to
the smooth performance of the criminal justice system
and their cooperation with the police [1]. Based on the
results of previous Congresses and developed recom-
mendations, the eighth UN Congress (1990) on Crime
Prevention and Treatment of Offenders established
fundamental principles concerning the role of prose-
cutors, their status, and functions. Their goal is formu-
lated as follows: “The fundamental principles of the
activities and status of prosecutors have been defined
and consolidated to help Member States guarantee the

effectiveness, impartiality, and fairness of prosecutors
in criminal proceedings. They should be respected and
taken into account by the governments of Member
States in national legislation and practice. Furthermore,
they should be brought to the attention of prosecutors,
as well as other judicial bodies, executive and legislative
branches of government and citizens”?.

To ensure the implementation of these principles,
the International Association of Prosecutors (IAP) was
established in June 1995 at the United Nations in Vienna.
Moreover, the world has become witness to the need for
expanding international cooperation between prosecu-
tors and increasing the speed and efficiency of mutual
assistance, asset tracking and other international coop-
eration activities. One of the key objectives of IAP is to
enhance the role and importance of internationally rec-
ognised standards and principles as necessary mech-
anisms for the proper and independent prosecution
of offences. This objective contributed to the develop-
ment of Professional Responsibility Standards in 19993
and the consolidation of the main duties and rights of
prosecutors (hereinafter - the “IAP Standards”), which
established the fundamental place of the prosecutor's
office in the administration of justice. The IAP Standards*
supplement and expand the Guidelines®. They constitute
an international standard for the behaviour of prose-
cutors and prosecutor's offices. Furthermore, the I1AP
Standards® promote international cooperation, empha-
sising the need for independence, objectivity, and im-
partiality of prosecutors [10]. One of the main issues in
creating internationally recognised rules of conduct for
prosecutors, which the latter should follow in their activ-
ities, was the differences in substantive law, evidence,
and procedures due to the different legal traditions and
legal systems existing around the world. Although this
problem currently exists, it is less influential, as dif-
ferent legal traditions and systems begin to unite and
acquire features of each other. The IAP Standards’ are
particularly important since they are not the result of
an agreement between states or governments, but were
written and adopted by prosecutors themselves from
all over the world and various legal traditions. In 2008,
through Resolution 17/2 of the Commission on Crime

nternational Covenant on Civil and Political Rights. (1966, December). Retrieved from https://zakon.rada.gov.ua/laws/

show/995_043/ed19661216#Text.

2Fundamental Principles Concerning the Role of Lawyers. (1990, September). Retrieved from https://zakon.rada.gov.ua/laws/

show/995_313#Text.

3Standards of Professional Responsibility and Fundamental Duties and Rights of Prosecutors adopted by the International
Association of Prosecutors. (1999, April). Retrieved from https://www.iap-association.org/getattachment/Resources-Documentation/

IAP-Standards-(1)/Ukrainian.pdf.aspx.
*Ibidem, 1999.

GuidelinesontheRole of Prosecutors. (1990, August). Retrieved from https: //www.ohchr.org/Documents/Professionallnterest/

prosecutors.pdf.

¢Standards of Professional Responsibility and Fundamental Duties and Rights of Prosecutors adopted by the International

Association of Prosecutors, op. cit.
’Ibidem, 1999.
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Prevention and Criminal Justice!, the IAP Standards?
have been recognised by the United Nations as addi-
tional provisions to the Guidelines on the status and
activities of prosecuting authorities®. Member States
were invited to encourage prosecuting authorities to
comply with the IAP Standards”to improve the system
of criminal prosecution and prevent the commission of
crimes [8].

At present, in many states, the prosecutor's office
is a constitutional body and a key institution in the jus-
tice system, especially in the criminal prosecution pro-
cedure, which helps maintain the effectiveness of crim-
inal prosecution and the independence of the judicial
system [11]. Prosecutors of all European states, including
Ukraine, can make decisions on initiating, conducting,
and continuing criminal prosecution, as well as on ap-
pealing certain decisions of judicial authorities. There
are also general tasks of the prosecutor's office, such
as implementing national criminal policies, deciding
on alternatives to prosecution, etc. Furthermore, the
prosecutor has the right to take part in other types of
trials, for example, civil [3]. Considering the most gen-
eral functions of the prosecutor's office, it is difficult to
imagine that their proper implementation depends on
the legislative and executive branches of government.
Therefore, it is necessary to consider the content of such
an international standard as the independence of the
prosecutor's office. The independence standard helps
ensure that principles such as legality, impartiality, and
hierarchy are respected. There are different types of
independence. Thus, it can be addressed to the work of
an individual prosecutor who solves a particular case -
such independence is called functional, since certain
powers are performed by a clearly defined person [9].
Researchers also distinguish institutional or structural
independence, when a certain case is sent either to the
prosecutor’s office as an institution, or to the Prosecutor
General as the head of the service [12]. The importance
of the prosecutors' independence is also confirmed by
the report of the European Commission for Democracy
Through Law (Venice Commission) on the European
Standards as Regards the Independence of the Judiciary,

—

which noted that the prosecutor's office should acquire
an autonomous status, and prosecutors should become
independent of the executive and legislative branches of
government®. This is also emphasised by the UN Special
Rapporteur, who considered the independence of judges
and lawyers within the UN. He focuses his attention on
the importance of autonomy and functional indepen-
dence of the prosecutor's office, as this will increase the
authority of the prosecutor's office and increase public
confidence in justice®.

As for the definition and content of the prosecutors'
independence, there are many opinions of researchers
that have certain differences from each other. For exam-
ple, a non-governmental organisation such as the Inter-
national Commission of Jurists refers to making the jus-
tice system fully independent, which includes a set of
judges, advocates, and prosecutors’. However, there is
also an opinion that the content of the independence
of the prosecutorial authorities differs from the inde-
pendence of the judiciary, since they are usually hier-
archical institutions subordinate to higher bodies. It
should be emphasised that these features of structural
independence should be compatible with the functional
independence of prosecutors in the application of the
law, and this makes it more similar to the functional in-
dependence of the judicial system [15]. Some authors
also argue that if independence is interpreted as the
subordination of a judge exclusively to the law during
the criminal trial, the prosecutor can never be indepen-
dent in criminal procedure, since they act as a party to
the prosecution in defence of the rule of law [16]. How-
ever, to protect the rule of law, the activities of the pros-
ecutor's office must be lawful, that is, within the limits
established by law, and without interference from any
other branches of government. Some researchers note
that the principle of independence of prosecutors should
be considered in a broad sense and closer to the content
of independence of the judicial system, which means a
guarantee that the prosecutor's office will not be in-
fluenced by other branches of government - neither
executive nor legislative [17].

One of the best ways to see the development of

1The Commission on Crime Prevention and Criminal Justice Resolution No. 17/2, “Strengthening the Rule of Law through
Improved Integrity and Capacity of Prosecution Services”. (2008, April). Retrieved from https://www.unodc.org/documents/
commissions/CCPCJ/Crime_Resolutions/2000-2009/2008/CCPC]/Resolution_17-2.pdf.

Standards of Professional Responsibility and Fundamental Duties and Rights of Prosecutors adopted by the International
Association of Prosecutors. (1999, April). Retrieved from https://www.iap-association.org/getattachment/Resources-
Documentation/IAP-Standards-(1)/Ukrainian.pdf.aspx.

3GuidelinesontheRoleofProsecutors. (1990, August).Retrieved fromhttps: //www.ohchr.org/Documents/Professionallnterest/
prosecutors.pdf.

*Standards of Professional Responsibility and Fundamental Duties and Rights of Prosecutors adopted by the International
Association of Prosecutors. (1999, April). Retrieved from https://www.iap-association.org/getattachment/Resources-
Documentation/IAP-Standards-(1)/Ukrainian.pdf.aspx.

SReport of the European Commission for Democracy Through Law (Venice Commission) on European Standards as Regards the
Independence of the Judiciary. (2011, January). Retrieved from https://rm.coe.int/1680700a60.

éReport of the Special Rapporteur on the independence of judges and lawyers. (2017, June). Retrieved from https://undocs.
org/en/A/HRC/35/31.

"Report of the European Network of Councils for the Judiciary for 2014-2016. (2016). Retrieved from https://www.encj.eu/
images/stories/pdf/workinggroups/independence/encj_report_independence_accountability_prosecution_2014_2016.pdf.
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the principle of independence of the prosecutor's office
is to analyse certain provisions adopted by the Council
of Europe bodies. Chronologically, the regulatory docu-
ments developed within this organisation over the past
two decades demonstrate a certain tendency to increase
the importance of the prosecutors' independence. Back
in Recommendation of the Committee of Ministers of the
Council of Europe No. Rec (2000) 19 to Member States
on the role of the prosecutor's office in the criminal
justice system?, the possibility of subordination of the
prosecutor's office to the government was not excluded,
subject to certain safeguards, such as the legality of
government powers regarding prosecutors, as well as
the publicity and written general instructions. It also
stated that in case of the possibility provided for by na-
tional legislation, the government can instruct the pros-
ecutor in individual cases. As for internal functioning,
this recommendation? makes provision for the applica-
tion of the principles of impartiality and independence
in the distribution of cases. The independence of the
prosecutor's office is considered as a consequence of
the independence of the judiciary, which should per-
form its functions without interference, guided by the
principles of separation of powers. Therefore, the inde-
pendence of prosecutors is similar to that of judges [9].
Some authors distinguish between external and internal
independence and state that prosecutors should enjoy
external independence, which means that it is impossi-
ble for other state or non-state authorities to interfere
illegally or unlawfully [18]. Furthermore, the prosecutor's
office should have internal independence and be capable
of freely performing its functions and making decisions,
even if the ways of action vary from one legal system to
another [18].

Analysing the case law of the Court of Justice of
the European Union (also the European Court of Jus-
tice), a stronger position on the independence of the
prosecutor's office from the executive branch can be
noted. Thus, some cases establish the autonomy of the
German prosecutor's office. Under the Law of Germany
“On the Judiciary”, the prosecutor's office is accountable
to the Minister of Justice, who can supervise and manage
it3. The European Court of Justice calls these ministerial
powers external, which may affect the decision of the
prosecutor's office. The court notes that the instructions
issued by the Minister of Justice cannot go beyond the

law because this would violate the principle of inde-
pendence, which would adversely affect the effective-
ness of prosecutor's activities [13]. It is also worth
mentioning the prosecutor's office of France. Thus, in
France, the prosecutor's office is a hierarchical insti-
tution that obeys the instructions of senior managers.
The Minister of Justice has the right only to issue gen-
eral instructions on the development of criminal policy,
which is accompanied by a clear prohibition to instruct
on individual cases [9]. The court emphasises that in-
dependence requires adequate legislative or organisa-
tional rules to ensure that this body is not vulnerable
to receiving individual instructions from the executive
government. In Spain, the prosecutor's office can be
considered as a constitutional institution. The prose-
cutor's office acts to protect the rule of law, the rights
of citizens and the public interest, as well as to protect
the independence of the judiciary and the satisfaction
of public interests. These functions are performed based
on four principles: legality, impartiality, unity of action,
and hierarchical dependence. Although there is no hi-
erarchical dependence of prosecutors on the govern-
ment, the state Prosecutor General is appointed and
dismissed by the King on the recommendation of the
government and after approval by the General Council
of the Judiciary. Notably, Spain belongs to the minority
of countries where the pre-trial investigation is headed
by a pre-trial (investigative) judge, not a prosecutor.
However, the task of bringing an indictment and taking
partin the prosecution part of the procedure belongs to
the prosecutor's office [19]. Law 50/1981 of 30 Decem-
ber 1981 on the Public Prosecution Service Status and
Organisation* notes on the autonomous functioning of
the prosecutor's office. The Law® also specifies that ac-
cording to the principle of impartiality, the prosecutor's
office shall act objectively and independently to protect
its legitimate interests. In Spain, according to legislative
acts, it is strictly forbidden to influence the indepen-
dence of the judiciary, and violation of this rule can en-
tail the initiation of legal proceedings. This prohibition
applies both to external organisations and individuals,
as well as to relations between judges. However, as for
the individual actions of judges or prosecutors, they
must act autonomously and have the right and duty to
refrain from a case where their impartiality could be
jeopardised [19].

Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000)19 on the Role of Public Prosecution
in the Criminal Justice System. (2000, October). Retrieved from https://www.legislationline.org/documents/id/7987.
2Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000)19 on the Role of Public Prosecution
in the Criminal Justice System. (2000, October). Retrieved from https://www.legislationline.org/documents/id/7987.
3The Law of Germany “On the Judiciary”. (1972, April). Retrieved from https://www.gesetze-im-internet.de/englisch_drig/

englisch_drig.html.

“Law of the Kingdom of Spain No. 50/1981 “On the Regulation of the Charter of the State Representation Service”. (1981,
December). Retrieved from https://old.pravo.org.ua/files/zarub_zakon/Isp_1981.pdf.

SIbidem, 1981.
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The international standard of independence is
also contained in Council Regulation (EU) 2017/1939 of
12 October 2017%, which introduces enhanced coopera-
tion on the establishment of the European prosecutor's
office. Article 6 of the above-mentioned rules? defines
the independence of the European prosecutor's office
as a European body, as well as the independence of the
European chief prosecutor, their deputies, European
prosecutors, and European delegated prosecutors. The
Regulations®also note that the above-mentioned prose-
cutors are prohibited from requesting or accepting any
external instructions, and the EU Member States and the
bodies, offices, and institutions of the EU do not have
the right to influence them. Summarising the analysis
of European trends, it can be said that despite the con-
tent of the independence of the prosecutor's office may
differ from the independence of the judiciary, it is an
indispensable element of the rule of law.

The Prosecutor's Office of Ukraine constitutes
a single system that is endowed with functions established
by the Constitution of Ukraine* and aimed at protecting
human rights and freedoms, the common interests of
society and the state. At the same time, the functions of
the Prosecutor's Office are also prescribed by the Law
of Ukraine “On the Prosecutor's Office” of 14 October
2014° namely: 1) maintaining public prosecution in
court; 2) representing the interests of a citizen or the
state in court in cases defined by this law® and Chapter
12 Section III of the Civil Procedural Code of Ukraine’;
3) supervision of compliance with laws by bodies engaged
in intelligence, inquiry, and pre-trial investigation activ-
ities; 4) supervision of compliance with laws in the ex-
ecution of court decisions in criminal cases, as well as
in the application of other coercive measures relating
to the restriction of personal freedom of citizens. Notably,
to perform its functions, the Prosecutor's Office engages
in international cooperation and adheres to the devel-
oped international legal standards [5]. Thus, the special
legislation stipulates that the Prosecutor's Office ad-
heres to certain key principles in its activities, including
the rule of law, recognition of a person, their life and
health, honour and dignity, inviolability and security

—

as the highest social value, legality, justice, impartiality
and objectivity, independence of prosecutors®. Special
attention should be paid to the consolidation of such
a foundation of the prosecutor's office's activities as
the prosecutors' independence, which constitutes a key
international legal standard. The content of this guide-
line makes provision for the existence of guarantees
against illegal political, material, or other influence on
the prosecutor to make decisions in the performance
of official duties. Ukrainian legislation also states that
the Prosecutor's Office is described by a lack of political
influence. Thus, the legislative, executive, and judicial
branches of government have no right to interfere in its
activities.

The principle of transparency of the prosecutor's
office's activities is also widely covered in the legislation
of Ukraine. Thus, transparency ensures honest pros-
ecutorial activities aimed at respecting the rights and
interests of victims, witnesses, as well as the fundamen-
tal rights of suspects and accused persons, and other
procedure participants pursuant to high standards of
human rights protection. Transparency is ensured by
open and competitive employment of the prosecutors,
free access to reference information, and the provision
of information on demand, if the law does not establish
restrictions on such provision®.

One should also pay attention to compliance with
such standards as professional ethics and behaviour of
prosecutors. The prosecutor must know and follow the
ethical rules regarding conflicts of interest that apply in
the jurisdiction, and be sensitive to facts that may cause
conflict issues [20]. If a conflict requiring recusal exists
and is not subject to refusal, or informed consent has
not been obtained, the prosecutor must refuse to continue
their involvement in the case. In addition, the prosecutor
should not allow their professional activities to be in-
fluenced by personal, political, financial, professional,
commercial, ownership, or other interests and relations.
Such an international standard as equanimity is described
by the fact that all citizens are equal before the law and
the court; the prosecutor must not conduct cases con-
cerning their close persons, relatives, acquaintances'’.

!Council Regulation (EU) 2017/1939 implementing enhanced cooperation on the establishment of the European Public
Prosecutor’s Office. (2017, October). Retrieved from https://eur-lex.europa.eu/eli/reg/2017/1939/0j.

Ibidem, 2017.
3Ibidem, 2017.

“Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80/

ed19960628#Text.

SLaw of Ukraine No. 1697-VII “On the Prosecutor's Office”. (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/

show/1697-18/ed20141014#Text.
®Ibidem, 2014.

’Civil Procedural Code of Ukraine. (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/show/1618-15/ed20040318#Text.
8Law of Ukraine No. 1697-VII “On the Prosecutor's Office”. (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/
show/1697-18/ed20141014#Text.

‘Law of Ukraine No. 1697-VII “On the Prosecutor's Office”. (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/
show/1697-18/ed20141014#Text.

Fundamental Principles Concerning the Role of Lawyers. (1990, September). Retrieved from https://zakon.rada.gov.ua/laws/
show/995_313#Text.
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The prosecutor must not identify or display prejudice
based on race, gender, religion, national origin, disability,
age, sexual orientation, gender identity, or socio-economic
status in words or behaviour. The prosecutor should not
use other inappropriate considerations, such as extra-
neous, political or personal, when exercising the prose-
cutor's discretion [21].

Having analysed the Ukrainian legislation, it can
be concluded that the regulatory provisions governing
the status of prosecutors and prosecutor's activities
currently implement the principles of efficiency, profes-
sionalism, independence, and responsibility. It is neces-
sary to assess the compliance of prosecutors with the
criteria of professional competence, integrity, profes-
sional ethics, as well as to provide an opportunity for all
candidates who have the necessary theoretical knowl-
edge and practical skills to take the position of prose-
cutor in the prosecutor's office on a competitive basis.
The main task of the prosecutor's office is to ensure
respect for constitutional human rights and freedoms
during the investigation of criminal offences, coordinate
the development of appropriate criminal law policies to
approach European standards, ensure openness and
transparency in its activities, and strengthen public
confidence. It is impossible to complete these tasks with-
out establishing and maintaining a professional culture
of prosecutor's office employees aimed at regularly im-
proving the quality of their activities, continuous train-
ing, and encouraging the use of innovations. According
to the author of this study, a comprehensive and unbi-
ased system for assessing the quality of the prosecutor's
work should be developed, which would include such
criteria as direct performance of powers, innovation, de-
sire for development, self-improvement, attitude towards
colleagues, leadership, etc. Furthermore, to strengthen
the skills of prosecutors and, accordingly, the quality of
their activities, it is necessary to systematically conduct
trainings and other forms of education, where employees
can learn about international legal standards of pros-
ecutors' activities, the practice of their application, in-
novations, and trends. One should not forget about the
motivation of prosecutors to encourage and retain the
best employees.

To increase public confidence in the prosecutor's
office, it is necessary to introduce effective methods of
monitoring compliance with the norms of prosecutor’s
ethics and integrity: conducting trainings on profes-
sional ethics and integrity, avoiding conflicts of interest
and preventing corruption cases. Moreover, one should
regularly inspect knowledge of ethics and integrity. To
prevent corruption, it is necessary to introduce appropri-
ate control methods and ensure the protection of corrup-
tion whistle-blowers so that they can safely and confi-
dentially report cases of corruption without prejudice
to their rights.

It is also worth mentioning the independence of
the prosecutor's office. Thus, as previously mentioned,

prosecutors are independent of the executive and leg-
islative branches of government. They also cannot be
subjected to groundless inspections by the highest-level
prosecutor's office. Furthermore, prosecutors have the
right to appeal against illegal actions, instructions, pres-
sure from their managers or other colleagues.

All these recommendations are aimed at better
realisation of the mission of the prosecutor's office,
aimed at such fundamental guidelines as respect for
human rights and freedoms, protection of human life
and health, honour and dignity, inviolability, and security
to achieve a high level of trust in the work of prosecutors
and the prosecutor's office in general.

Conclusions

In summary, the context of the aspirations of Ukraine
for European integration reveals that such international
legal standards of the status of prosecutors and prosecu-
tor's activities as the rule of law, recognition of a person,
their life and health, honour and dignity, inviolability
and security as the highest social value, legality, justice,
impartiality and objectivity, independence of prosecu-
tors, transparency of activities, compliance with profes-
sional ethics and behaviour have a massive impact on
the organisation and activities of the prosecutor's office
in Ukraine. They “direct” the actions of the prosecutor,
establish prohibitions, restrictions, and obligations that
must be strictly observed upon exercising their powers.
One of the main international legal standards is the
independence of prosecutors primarily from the execu-
tive and legislative branches of government, autonomy
in decision-making, the absence of interference by state
and local authorities, and any unlawful influence. This
principle is analysed according to international regula-
tions, and the study identified its implementation in
certain countries of the world, namely in France, Germany,
and Spain, and its enormous role in ensuring high-qual-
ity and effective prosecutor's activities. The indepen-
dence of the prosecutor's office serves as a guarantee
of impartiality, which, for its part, leads to the creation
of a transparent prosecutor's office. This independence
should also be maintained in the face of inappropriate
pressure that may arise from the media and individuals
or interest groups in the community, or even the public
in general. The IAP Standards also emphasise that deci-
sions of the prosecutor's office should be made without
outside influence in situations where prosecutors can
exercise discretion regarding the decision on criminal
prosecution.

The author of this paper concluded that Ukraine
embodies such international standards as the rule of
law, legality, justice, impartiality and objectivity, the
independence of prosecutors, the inadmissibility of
unlawful interference of the prosecutor's office in the
activities of executive, legislative, and judicial authori-
ties, respect for the independence of judges, transpar-
ency of the prosecutor's office, strict compliance with



the requirements of professional ethics and behaviour,
equanimity, objectivity. At present, there is a need to
improve the guarantees of ensuring their implementa-
tion. For high-quality implementation of prosecutor's
activities, it is necessary to harmonise the legislation of
Ukraine with the EU legislation, establish international
cooperation with international institutions that have
introduced international legal standards for the activ-
ities of prosecutors, namely with the International As-
sociation of Prosecutors.

Furthermore, the author has developed particular
recommendations aimed at ensuring that prosecutors
effectively exercise their powers pursuant to high Eu-
ropean standards for the protection of human rights.
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In particular, the most critical among them are the intro-
duction of a system and criteria for assessing the quality
of work of prosecutors, strengthening their skills and,
accordingly, the quality of the latter's activities through
systematic training and other forms of education in the
main areas of activity, providing material and non-ma-
terial incentives to stimulate the work of prosecutors,
applying methods of monitoring compliance with the
norms of prosecutorial ethics and integrity, regular
testing of knowledge on ethics and integrity, protecting
corruption whistle-blowers, establishing an effective
mechanism for prosecutors to appeal against unlawful
actions, instructions, pressure from their managers or
other colleagues.

References

[1] Eggett, C. (2019). Therole of principles and general principles in the “constitutional processes” of international
law. Netherlands International Law Review, 66, 197-217.

[2] Ferguson, A.G. (2016). Predictive prosecution. Wake Forest Law Review, 51(3), 705-744.

[3] Hodgson, ]. (2020). The role and status of the prosecutor. In The metamorphosis of criminal justice (pp. 115-141).
Oxford: Oxford University Press.

[4] Oliver, W.M., & Rishi, B. (2015). Standards of legitimacy in criminal negotiations. Harvard Negotiation Law
Review, 20, 61-120.

[5] Alieksieiev, S.0. (2019). International law norms in the legal system of Ukraine: Theoretical approaches to the
definition of the legal status. Scientific Papers of the Legislation Institute of the Verkhovna Rada of Ukraine, 2,
89-105.

[6] Ambos, K. (2018). Office of the prosecutor: Policy paper on case selection and prioritisation. International
Legal Materials, 57(6), 1131-1145.

[7] Kotecha, B. (2020). The International criminal court’s selectivity and procedural justice. Journal of International
Criminal Justice, 18(1), 107-139.

[8] Etinski, R., & Tubic, B. (2016). International law and the rule of law. Belgrade Law Review, 64(3), 57-74.

[9] Michelini, G., & Cadelli, M. (2017). The investigating judge is useless when the prosecution is independent: The
Italian example. In The figure of the examining magistrate: Reform or abolish? (pp. 37-55). Wavre: Anthemis.

[10] Lopez-Medina, D. (2020). International standards for the investigation and prosecution of system crimes in
the context of transitional justice: Its application to the Colombian case. International Law: Revista Colombiana
de Derecho Internacional, 16, 45-80.

[11] Mamedov, A., Grebennikov, V., Alekseeva, D., Lavrenteva, M., & Vinogradova, S. (2019). The principles of justice
in international law. Journal of Advanced Research in Law and Economics, 10(1), 307-314.

[12] Michel, V. (2017). The role of prosecutorial independence and prosecutorial accountability in domestic human
rights trials. Journal of Human Rights, 16(2), 193-2109.

[13] Iancu, E.A,, & Jigdu, C. (2020). The European public prosecutor's office - An institution with a fundamental role
in defining the European security space. Agora International Journal of Juridical Sciences, 13(2), 55-65.

[14] Mitsilegas, V., & Giuffrida, F. (2018). The European public prosecutor’s office and human rights. In W. Geelhoed,
L. Erkelens, & A. Meij (Eds.), Shifting perspectives on the European public prosecutor’s (pp. 59-98). Den Haag:
T.M.C. Asser Press.

[15] Voigt, S., & Wulf, A. (2017). What makes prosecutors independent? Analysing the institutional determinants of
prosecutorial independence. Journal of Institutional Economics, 15(1), 99-120.

[16] Rempel, M., Labriola, M., Hunt, P, Davis, R,, Reich, W,, & Cherney, S. (2018). NIJ’s multisite evaluation of prosecutor-led
diversion programs: Strategies, impacts, and costeffectiveness. New York: Center for Court Innovation.

[17] Zhou, H.R. (2019). Legal principles, constitutional principles, and judicial review. The American Journal of
Comparative Law, 67(4), 899-930.

[18] Mitsilegas, V. (2020). The European public prosecutor’s office between EU and national law: The challenge of
effective judicial protection. Croatian Annual of Criminal Sciences and Practice, 27, 79-88.

[19] Gémez Colomer, ].L. (2018). The Spanish Prosecutor's Office should it be an independent institution? Teoria y
Realidad Constitucional, 41, 157-184.

[20] Blanco, C. (2016). An alternative look at objective impartiality from the Frois case. In L. Pitlevnik (Ed.), Criminal
jurisprudence of the Supreme Court of justice of the nation (pp. 223-251). Buenos Aires: Hammurabi.

[21] Ouss, A., & Stevenson, M.T. (2021). Bail, jail, and pretrial misconduct: The influence of prosecutors. Retrieved
from https://papers.ssrn.com/sol3 /papers.cfm?abstract_id=3335138.



International legal standards of prosecutorial activity...

MikxHapoaHO-IIPaBOBi CTAaHAAPTHU NPOKYPOPCHKOI AIAJIBHOCTI Ta CTATYCYy
NMPOKYPOPiB: BTUIEHHs B YKpaiHi Ta B OKpeMHUX KpaiHax-4ieHaX EBponencbKkoro Cowsy
Osiekcanap IOpiinoBuy AMeJtiH

Odic 'enepasibHOTO MPOKypOpa
01001, Bys. Pisnunpka, 13/15, M. KuiB, Ykpaina

MixperioHasbHa AKaZieMis ynpaBJ/liHHSA IEPCOHAIOM
03039, Bys1. ®pomeTiBChbKa, 2, M. KuiB, Ykpaina

AHomayis

AKTyaspHICTB 06paHO] TEMHU J0CJi/I)KEHHS MOJISATa€ B TOMY, 110 Ha CbOro/iHi YKpaiHa nmparHe o iHTerpanii 3
€BPOINENCHKOIO CHiJIbHOTO. OCKIJIbKY aZianTalis HallioHaJIbHOI'0 3aKOHOJaBCTBA /10 EBPOIENCbKHUX MOJIOKEHD €
HEBi/l'€eMHOIO CKJIaIOBOIO iHTeTpallii, He0OXi/[HO yI0CKOHA/IFOBATH Mi>KHapO/IHE CIIiBPOOITHUI[TBO, MOKPAIyBaTH
HOpPMaTHBHO-NIPaBOBY 6a3y, sika Oy/ie Bi/iNOBiaTH €BpONENCbKUM NMPUHIMIIAM i CTaHJApPTaM, BIPOBA/KYBaTH
HOBi METOMKH, I'PYHTYIOUMCh HAa TO3UTUBHOMY A,0CBi/i 3apy6i>KHUX KpaiH. Taki 3aX01 JOMOMOXKYTh MiABUILIUTH
epeKTUBHICTb 3/iHiCHEHHS MPOKYypOpaMH MPOLECYyaJbHOr0 KepiBHUITBA IIiJi 4acC JOCYZOBOr0 pPO3CIiyBaHHS
Ta CyZ,0BOTO PO3MJIAJy KpPUMiHaJbHUX NPOBA/KEHb, 3a6e3MeyuTH ePeKTUBHICTh NMOKapaHb, 3HU3UTH PiBEHb
3JI0YMHHOCTI. Y 3B’13Ky 3 LIUM HAayKOBa CTATT CIPsSIMOBAaHA Ha BUSHAYEHHS Cy4aCHOI'0 CTAHY BTiJIeHHS MXHApPOJHUX
CTaH/IapTiB MPOKYPOPCHKOI JisVIbHOCTI B HalLliOHA/IbHE 3aKOHOJABCTBO YKpaiHu. [IpoBiIHUMU MeTOAaMU 10C/iKEHHS
006paHoi Mpo6JIeMH € TEOPETHYHI, a CaMe: aHaJTi3, CUHTE3, y3arajibHeHHs], MO/[eJIF0BaHHSI; eMITipUYHI — CIOCTEepeXKeHHS],
BUBYEHHS i y3araJbHeHHs CTaHy BTiJIEHHS MDXKHApOJHUX CTaH/APTIB B HalliOHAJIbHE 3aKOHO/ABCTBO. Y po6oTi
MIPOBE/IEHO aHaJli3 JOTPUMaHHS Mi>XKHapOAHHUX 3aca/i IPOKYPOPChKOI AisiIbHOCTI TAaKUMU KpaiHaMmy, sik PpaHiiis,
HimeyuuHa, IcniaHisi, BU3HaYeHO 0COGJMBOCTI IXHBOI'0 rapaHTYBaHH:, PO3IVIAHYTO HallioOHa/JbHY NMpakTUKY. Ha
OCHOBI BUSIBJIEHUX JJaHUX PO3P006/IeHI KOHKPETHI peKkoMeHallil, cnpsIMOBaHi Ha IiJiBUIleHHS PoJIi Mi>KHApPOJHUX
CTaH/IAaPTiB ¥ MPOKYPOPCHKIiH AisIbHOCTI, OCKIJIbKH ITPOKYPOP € KJIF0UOBOIO (iryporo KpUMiHaJIbHOTO NepecIilyBaHHs.
Pe3ynbTaToM HayKOBOI pOGOTH € PO3KPUTTS 3HAUYILOCTI Mi)KHapOAHUX CTaHAAPTIB NPOKYPOPCHKOI AislJIbHOCTI
Ta CTaTyCy NPOKYpPOPiB, BUOKPEMJIEHHS NPUKJIA/[iB IXHbOI'O TO3UTUBHOTO BTIJIEHHS B IPAaBOBi CUCTEMH YKpalHU Ta
3apyOiKHUX KpaiH, BUSBJIEHHS CTaHy MPHUBEAEHHS YKPaiHChKOT'0 3aKOHO/IABCTBA /10 3aKOHO/JaBCTBA EBPOINENCHKOTO
Coro3y, a TaK0 po3po6Ka peKoMeHJalliH, IKi JOOMOXKYThb y/JOCKOHAJHUTH Cy4acHY CUTYallilo i3 3alpoBa/PKEHHAM
MiXXHApPO/JHUX CTAH/AAPTIB i 3SHU3UTH 3arajibHUM piBeHb 3JI0UMHHOCTI B YKpaiHi, THM caMyUM 3a6e3I1e4youn 3aXUCT
KOHCTHUTYLiMHUX TpaB, CBOOOJ,, 3aKOHHUX iHTepeciB HacesieHHs. [IpoaHasizyBaBIIM 0COGJMUBOCTI BTiJIEHHS
MI>KHapOJHUX CTaHAAPTIB IPOKYPOPCHKOI AiAJIbHOCTI Ta CTAaTyCy NPOKYpPOPIB, IXHIO POJIb Ta 3HAYYLLiCTh, MOXKHA
3pOOUTH BUCHOBOK, II0 CyYacHa CUTYyalis B YKpaiHi moTpe6Gye 3HAUHOTO y/[OCKOHAJIEHHs] 3aKOHO/ABY0i 6asy,
SIKOI0 PEryJIIEThCS Ai/IbHICTh NpOKypaTypu. s mifBuileHHs ePeKTUBHOCTI Ta pe3ysJbTaTUBHOCTI po6OTH
MIPOKYpPOPiB HEO6XiAHO MO/iepHi3yBaTH NpodiibHE 3aKOHOIABCTBO 3 ypaxyBaHHSM I1epe/0BOro iHO3eMHOT0 JJOCBiy

Kawouosi croea: MixkHapo/1HI TPUHIUIIY, HE3AJIEXKHICTb MPOKYpopiB, GyHKILII npoKypaTypH, MixkHapo/iHa acomiaris
npokypopis, Ctangaptu MixkHapoAHOI aconjianii IpoKypopiB






