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BCTYII

Axmyanvnicms memu. CydacHU cTaH €KOHOMIKH, TIOJIITUKH Ta 1HIIUX chep
KUTTS YKpaiHH, CIOHYKa€ /10 IMOBCAKYACHOTO OOTOBOPEHHS pedopM, IO AaBHO
Hazpum. Cepes BaXIUBUX pedopMaliiii 3HaX0IUThCS 1 cyioBa pedopma, sika B JaHUX
yMOBaxX BUKJIMKA€ OCOOJIUBY yBary. A pa3oM 3 TUM 3yMOBIIIOE MOILIYK HOBUX TaKUX
NOTPIOHUX, ajie BUBAKEHUX Ta aIEKBATHUX PIIICHb, MO0 yIOCKOHAJIEHHS CYIOBOi
Bragu.Ctpaterist cyaoBoi pedopMu B CYIOBIH CHCTEMI 1 CyZOBOMY IpoIrieci
3aCHOBaH1 Ha Psi/il MPAaBOBUX MOJOKEHb. METOI0 SIKUX B CBOIO YEPTy € BCTAHOBJICHHS
BEPXOBEHCTBA MpaBa HA OCHOBI Horo 0a30BHX MPUHIMIIB 3aXUCTy MpaB 1 CBOOOA
moauau. CyaoBa pedopma B Hailii KpaiHi JOBOJI JMHAMIYHA y CBOIX MpOsiBax.
Opnak yepe3 ICHYBaHHS PNy HETaTUBHUX IMOJITHYHHX, COIIAJIbHO-EKOHOMIYHUX 1
MIPaBOBUX YMHHMKIB, IO BIUIMBAIOTh Ha €(QEKTHBHICTh CYyJOBOi CHCTEMH 1 il
(yHKIIIOHYBaHHS, TOTpeOye 10alIMBOrO KOHTPOJIIO Ta PEryjsipHOro neperisiny. B
JaHUM Yac B KOHTEKCTI CTPYKTYpHUX pedopm B YKpaiHi, HEOOXITHICTh TOABIIIOTO
IEPEOCMUCIIEHHS 11 OCHOBHUX HOPM Ta IHCTUTYTIB H1 Ky/I1 HE 3HUKJIA.

OpraHnizaniiiHa CTpyKTypa CyJ10BOI CUCTEMH SBJIsI€ COOOI0 CUCTEMY CY/IIB, IKa
IpeCTaBIIsie COO0I0 CKIIaJHy O0araTopiBHEBY CYZOBY CUCTEMY, 3aCHOBaHY Ha €IHOCTI
OPUHLMIIB, IUIEH 1 3aBlaHb. Y KOHTEKCTI MEPETysily CTPYKTYPH CYIOBOi CUCTEMH B
IUIOMY Ta YIOCKOHAJIEHHS OKpPEMHX 1iI €JEMEHTIB, O€3yMOBHO BaXKJIMBHUM €
ypaxyBaHHs TPUHIMIY cHemianizami. A pa3oM 3 TUM HEOOXiAHO J0alInMBO
aHaji3yBaTW Ta TpaKTyBaTW JOCBIJ CHELIANI30BaHUX CYAIB 3apyODKHUX KpaiH,
BII(UIBTPOBYIOUM OKPEMI BaplaHTHU CHEL1ali30BaHOTO CYAOBOr0 3aKOHOJABCTBA.
JlocnmipkeHHsT Ta aHalli3 MI>KHAPOJHOTO JIOCBIY YTBOPEHHS CIELIATI30BaHUX CY/IIB
J03BOJIMB O BpaxoOBYBaTHM IMO3WTHMBHI Ta HEraTWBHI TEHACHIT NpPH BUPILICHHI
CYTTEBUX 3aBJaHb, IO IMOCTalu y CYAOBIH cucTemMl YKpaiHu. 3arjaHOBaHi 1
OTOJIONIEH] CTpaTeriuyHi HampsAMKd pedopM MIATBEPIKYIOTh IEpeBary BY3bKO
OpIEHTOBAaHUX MIAXOMAIB, SKI OOIPYHTOBaHI MpPOIECYaJbHUM CTaTyCOM TOTO YH
1HIIIOTO CYZOBOTO OpTraHy.

AKTyanpHICTb TEMH pOOOTH TaKOXX BH3HAYAEThCS HOBU3HOKI  Ta
HEJOCII/DKEHICTIO KOHKPETHUX PIZHOBUJIIB CIIEIIANI30BAaHUX CY/IB SK SBHIIA
IPaBOBOi JIWCHOCTI, BaXXIUBICTIO MpoOJieM, SIKi MOTPeOyIOTh MPaBOBOI OXOPOHH
NEBHUX cep KUTTS Ta HEOOXIIHICTIO MONIIYKY IIJISAXIB X BUPIIIEHHS. AKTYalbHICTb
o0paHOi TEMHM TIOCWIIOETbCS Y 3B'A3Ky 3 CYAOBOIO pedopMOI0 Ta IHIIUMH
pedopMamu, TMOB'SI3aHUMU 13 HEWO. A TaKoX NPUUHATTSIM 3MiH 10 KoHcTuTyIi
Vkpaiau[l], HOBoro 3akony VYkpainu «IIpo cymoyctpiii i cratyc cymai» 2016
poky[2] Ta cTBOpeHHSIM aOCOFOTHO HOBHUX CIICIIali30BaHUX CY/IB, TAaKHX K BuIruii
AHTUKOPYMLIHHUK cyq Ta Buioro cyay 3 NuTaHb 1HTENEKTYyaJIbHOI BIACHOCTI.

TeopetnunuM (GyHIaMEHTOM MaricTepchKoi pOOOTH CTalv Tpalli 1 HAyKOBi
ngociiypkeHHss 3 (imocodii mpaBa, 3arajgbHOi TEOpii cUCTEM 1 Teopil COLlaTbHUX
CUCTEM, JIep>KaBHOTO yMpaBJiHHS, ICTOPIi Ta Teopli Aep>KaBU 1 MpaBa pi3HUX KpaiH,
CYyIOYCTpOIO,  Tajy3eBUX Ta  MpOLEeCyaJbHUX  HayK  (KOHCTUTYLIHHOTO,
aJIMIHICTPATUBHOTO TIPaBa Ta IHIIIKX).
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3 ornsay Ha npoOJieMaTUKy HAYKO80-meopemuyHe RIOIPyHmMA CKJau
poOOTH yUEHUX-IOPUCTIB K YKPATHCHKUX Tak 1 3apyOixkHHX, 30kpema JI. Antkin, O.
AbpocimoBa, C. AumnekceeB, VY. bepnam, B. bepuxem, X.-JI. bepxens, E.
bonenxaitmep, V. bprorrep, XK. Birse, €. BacskoBcbkoro, M. I'mengon, JIx. ['oBaps,
P. Magin, JI. Kapnen, JIx. Kipkenaemnn, P. Kyit6ina, B. Knanm, JI. JIaBpicen, P. Jlexe,
. Manen, O. My3anea [. Muxainoscekoro, [. Ileperepcekoro, C. Ileppi, JI
[lerpaxunpkoro, I'.Ilpiar, C. Ilpiar, M. Po3ina, B. Ps3anoscbkoro, O. Xaazen, I1.
Cannesyap, I'. Conomon, A. Connues, II. Creiin M. Cnepancbkoro, M. ®abpa, 1.
®oiannpkoro, A. ®dumnosa, A. YUukwipaunHa, K. [paiirept,P. Illapma, A.
[IBapoga, K. llImiar , J. [llenapxa Ta iHIIMX.

HopmatuBHy OCHOBY pOOOTH CKJIaJd MIKHApOJHO-TIPABOBI aKTH, 3rojla Ha
000B’SI3KOBICTh AKHMX HagaHa BepxoBHow Panoro Vkpainm, noxkymeHTtu Paau
€pponu, pexomenaaiii Komitery MinictpiB Pagu €Bpornu 3 nutanbs oprasizaiii
CylloBoOi Biaau, HOpMU KOHCTUTYIIT 1 3aKOHIB YKpaiHH, Tally3eBl Ta MpoleCyalibHi
KOJICKCH, MIA3aKOHHI HOPMAaTUBHO-TIPABOBlI aKTW 3 TIMTaHb CYJOYCTPOIO 1
CyIOYMHCTBA B YKpaiHI, a TakKOX 3aKOHOJABCTBO 3apyODKHUX KpaiH WI0J0
oprasizaiii Ta IisJIbHOCTI Cy/IOBUX OpPTraHiB.

Memoto Oocnidxycenna € TEOpPETUYHE OOIPpYHTYBaHHS oOpraHizaimii Ta
TISJIBHOCTI  KOHIEMIII — crhemianizaiii, po3poOJieHHs Ha 1i OCHOBI HAayKOBO
apTYMEHTOBAHUX MPOMO3UIINA 100 MiABUILICHHS €(EKTUBHOCTI CHUCTEMHU CYJIIB
VYkpainu 3 ypaxyBaHHSM TpaHC(OpMaIIHHUX MPOIIECIB y CYCIIIbCTBI Ta MPOBEACHHS
camoi cynoBoi peopMu. A pa3oMm 3 TUM JOJATKOBOIO METOI0 € JOCITI/DKCHHS Ta
BUBYCHHS 3apyOi’KHOTO JIOCBIMY OpraHizarlii 1 JISJIbHOCTI CIeliali30BaHUX CYIIIB, a
TaKOX BCTAHOBJICHHS NIEPCIIEKTUBU CTBOPEHHS OCTaHHIX B YKpaiHi.

[TocTaBnena meTa 00yMOBHIIa HEOOXITHICTh BUPIIIEHHS TAKUX 3A60AHDb '

— BU3HAYUTU KOHCTUTYLIMHI NMPUHIMIIA Ha SKUX 0a3ye€TbCsl CUCTEMa CY/IIB
Ykpainuy;

— BU3HAQYUTHU TMOHSTTS, CYTHICTh Ta OCOOJIMBOCTI OpTraHizaiii MisJIbHOCTI
Creliali30BaHUX CYIB Y CUCTEMI1 Cy/I0BOi BJIAJIH;

— BU3HAUUTH OCOOJMBOCTI CTAHOBJIEHHSI 1 PO3BUTKY 3aKOHOJABCTBA PO
Crieliali3oBaHi CyJy B YKpaiHi;

— 3’5CyBaTH 3MICT NPUHIMMIB AISUIBHOCTI 1 PYHKIIN CHIEHIaNi30BaHUX CYAiB
y CUCTEMI CYyJI0OBOI BJIaJIH;

— MpOaHaN3yBaTH JiSUIBHICTH CICIIaIi30BAaHUX CY/IB PI3HUX KpaiH CBITY Ta
BU3HAYUTH ITO3UTUBHI 1 HETaTHBHI CTOPOHM CIIeIiaTi3allii;

— OMpaIOBaTH Ta MPOAHANI3yBaTH 3apyODKHUN JTOCBIM (DYHKIIIOHYBaHHS
CTeIiaTi30BaHNX CYJIOBUX OPraHiB y 3MmimaHux (FiIOpUIHNX) CHCTEMaXx MpaBa;

— ONpalloBaTH Ta MpOaHali3yBaTh 3apyOlXKHHUI MOCBIA (PYHKI[IOHYBaHHS
CHeIiai30BaHUX CYJIOBUX OPTaHiB y MOCTPAASTHCHKUX KpaiHax;

— ONpaIoBaTH Ta TPOaHAI3yBaTH 3apyOKHHM MOCBIT (PYHKIIOHYBaHHS
CHel1aTi30BaHUX CY/IOBUX OpPraHiB y KpaiHaX KOHTMHEHTAJIbHOI CUCTEM IPaBa;

— ONpaloBaTU Ta MpOAaHANI3yBaTH 3apyODKHUNA NTOCBIJ (DYHKI[IOHYBaHHS
CHella]i30BaHUX CY/IOBUX OpPraHiB y KpaiHaxX 3arajibHOi CUCTEM IIpaBa;
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— BU3HAYUTH POJIb Ta MICIE CIEeMiali30BaHUX CYIIB B YKpPaiHCBKOMY
CYJOUHHCTBI;

— BU3HAYMUTHU MPABOBUN CTATyC Ta CYTHICTh BIIHOCHH CIIEI[IaTi30BaHUX CYIiB
y KOHTEKCTI TPHUHILMIIB CIHeiami3amii Cy[aiB Ha TMPUKIaAl HOBOCTBOPEHUX
CHeIiaJIi30BaHUX CYIIB YKpaiHu;

— chOopMyIIIOBaTH MPOMO3HIIIi BIPOBAHKEHHS JTOCBIAY CTBOPEHHS OKPEMHX
CHeIia/li30BaHUX CYAIB B YKpaiHi.

O6’ckmom Oocnioxncenna € CycuiibHI BIIHOCHMHHM B cdepl opranizamii i
JUSITBHOCTI CTIEIliali30BaHuX CYJIIB y CUCTEMI CYJI0BO1 BJIaJ I PI3HUX KpaiH CBITY.

Ilpeomemom Oocnidrcenna € Crieliali3oBaHl CyJu Y CUCTEeMI CyJ0BO1 BIaIH
PI3HUX KpaiH CBITY.

Memoou o0ocnioxcenna. MeTOI0JIOTIYHY OCHOBY JOCHTIIKCHHS CKJIAJa€e
CYKYMHICTh METOJIIB Cy4YacHOi Teopii Mi3HaHHA, 3aCHOBaHMX Ha ¢igocodii
TAJEKTUYHOTO PO3BUTKY 3araJIbHOJIOJCHKUX IIHHOCTEH, 13 BUKOPUCTAHHAM TaKUX
MPUHIUIIB HAYKOBOTO MHCIICHHS, SIK IHAYKIIA 1 JeAYyKIis, aHAII3 1 CUHTE3, a TAKOXK
nopiBHsAHHA. Ha okpemux eramax HOCHIJIKEHHS BUKOPUCTOBYBAJIHCS YHIBEpCAJbHI
3arajibHOHaykoBl wmetoau. o 3k [0 cHemiaabHUX METOMIB  JOCHIIKCHHS,
BUKOPUCTAHUX B MaricTepchKoi poOOTH, HUMU € HACTYIIHI:

—  aHAJIITUYHUHU 1 JIOTTYHUM METOMHM, SIKI TIO3BOJIMJIM 3AIMCHUTH BIAOIp Ta
aHaii3 iHdopmMallii 3a TEMOIO TOCII1IKEHHS;

—  TIOpPIBHSUILHO-TIPABOBUM ~ METOJ,  SKMM  BHUKOPUCTOBYBABCS  JIs
CIIBCTABJICHHSI CHCTEM OKPEMHX pI3HOBUJIIB TPABOCYAJI B CBITI, BHUSABJICHHS
CHUIBHUX 1 BIAMIHHUX PHC CIEIIai30BaHUX CY/IB B PI3HUX MPABOBUX CHUCTEMax, a
TaKOX JIJI1 BU3HAYCHHS CIEKTPY iX MepeBar Ta HeJOJIKIiB.

—  METOJ CHUCTEMHOTO aHajli3y TMPaBOBHUX HOPM, BHKOPUCTOBYBABCH,
30KpeMa, B MpOoIleci MOPIBHSIHHS 3arajbHUX 1 CHEHIAIbHUX HOPM, IO PETYIIOIOThH
IUTaHHS OpraHi3allii Ta JisUIbHOCTI CIEIiali30BaHUX CY/IiB;

—  ICTOpUYHO-TIDAaBOBHM  METOA  CHOPHUSIB  JIOCHIIPKEHHIO  €BOJIIOLIL
CYJIOYMHCTBA B PO3Pi31 PO3BUTKY CIELIaTI30BaHUX CYAIB YKpaiHU Ta 3apyO1’KHUX
KpaiH, a TaKoX HOro 3aCTOCYBaHHS JaJI0 3MOTY IMOKa3aTh CTaHOBJICHHS 1 PO3BUTOK
3aKOHOJABCTBA PO CIIeIliai3oBaHl Cyau;

—  KOMITapaTUBHUN METOJI, JO3BOJUB JIOCTIIUTH OCOOJMBOCTI OpraHizarii
CyJIOBOI BJIaJy 1 CHELIali30BaHUX CYJOBUX OpraHiB y KpaiHax 3arajibHOro,
KOHTUHEHTAJILHOTO TpaBa, y MOCTPAASHCHKUX KpaiHax Ta KpaiHaxX 3MIMIaHOTO THUITY
npaBa;

—  CTPYKTYPHO-(PYHKITIOHAJTHHUI METOJ, aB 3MOTYy BCTAaHOBUTH OCHOBHI
BUJIM Ta MOJIEJII CIIELIali30BaHUX CY/IB Y PI3HOMAHITHUX CYJOBUX CHCTEMax CBITY;

—  (opMaNTbHO-IOPUIUYHUN METOJI BHKOPUCTOBYBABCS TPHU TIyMadCHHI
3aKOHOJIaBUMX HOPM.

3BEepHEHHS JI0 3a3HAYCHMX METOIB O0yMOBJICHE CHEU(IKOI0 1 XapaKTepoM
JTUIUIOMHOT poOOTH. YCl METOAM BUKOPUCTOBYBAJIMCS B POOOTI y B3a€EMO3B’SI3KY 1
B3a€MO3AJICIKHOCTI, 1110 3a0€3MeUnII0 IePEKOHIUBICTh, IOCTOBIPHICTH, BCEOIUHICTh Ta
00’ €KTUBHICTh PE3yJIbTAaTIB HAYKOBOTO JIOCIII>KEHHS.



Haykoeéa noeuzna OTpPUMaHHMX pE3YyJbTATIB BH3HAYAETHCS THM, LIO JaHa
poboTa € MOCIIHKEHHSAM 00 OpraHi3alli Ta MIsSIbHOCTI CIeNiadi30BaHUuX CYIIB Y
CUCTEeMi CyAOBOI Biaau YKpaiHM Ta IHIIMX KpaiHaxX pi3HUX NpaBoBux cuctem. Ha
OCHOBI TIPOBEJICHOTO aHaJi3y B JaHIi TUTIJIOMHIN pOOOTI OOIPYHTOBAHO KOHIICIIIIIIO
cremiamzainii CyIiB, a TaKoX Ha il OCHOBI pPO3pOOJEHO HAYKOBO TEOPETHYHI
peKoMeHallli Ta MPOMo3ullii, BITHOCHO pedOpMyBaHHS CHCTEMHU CY[IB 3arajbHOl
IOPUCAMKINT 3 ypaxyBaHHSM TpaHCQOpMAIIfHMX TMpPOILECIB Yy CYCHUIbCTBI Ta
MIPOBEICHHS 3aX0/IIB CYI0BOI peopMH.

Y  nmumioMHid - (MaricTepchKii) poOOTI  MPOMOHYETHCSA HHM3KA HOBHX
TEOPETUYHUX 1 BAXIMBUX Y TPAKTUYHOMY BIJHOIIEHHI TOJIOXKEHBb,  SKI
KOHKPETU3YIOTh HOBU3HY OTPUMAaHUX pe3yJIbTaTiB, 30KpeMa, enepuie:

- Ha OCHOBI MPUHIIMIIIB CHeIlali3alli CyJIoBOi CUCTEMH 1 iX 1HAUBIIYyaTIbHUX
IPOSIBIB, OOTPYHTOBYETHCS MOHATTS CIIeIliajIizallii Ta BU3HAYAIOThCS i1 0COOIUBOCTI Y
KpaiHax pi3HUX MPABOBHUX CUCTEM Ta OKPEMOI MPaBOBOi CIMEH;

- MPOAHAJII30BaHO MO3UTHBHI Ta HETaTUBHI MPOSBU BTUICHHS CIeLiali3alii B
PI3HMX KpaiHax CBITY;

- 3 ypaxyBaHHSIM BCIX IpOSIBIB CTBOPEHHs CHELIaTI30BaHUX CYMAIB PIZHHUX
KpaiH CBIT, TEOPETUYHO MMOOYJOBAaHO MPUMIPHY MOJAEIb OOpaHHS MNOTPIOHUX
CIeliali30BaHUX CY/IiB;

- CHIBBIIHECEHI 1 apryMEHTOBaHI TakKi MHOHATTS IOPUCAMKLIA cyay" 1
"crierianizaris cyny';

- Ha OCHOBI KOHICMIII €IHOCTI CYJIOBOi IOPHUCAMKII TEOPETUYHO
OOTPYHTOBAHO HEOOXIAHICTh (YHKIIOHYBAaHHS CIICIIali30BAHUX CYMIB B CHCTEMI
CYyJIiB 3arajibHOi FOPUCAUKINT YKpainu,

- OOIpYHTOBAHO MPOIIO3MINT 1010 BHECEHHS 3MIH 1 JOTMOBHEHb B CYJIOBY
cucteMy YKpaiHu 3 METOI0 pealti3allii MpUHIUIIB Clieliaii3alii CyIiB.

Yoockonaneno:

- i7el MOJAaJbIIOr0 YAOCKOHAJIEHHS CYJIO0BOi CHCTEMH, 3aCHOBAHOI Ha
MIPUHLINII CIeliai3alii;

- HAYKOBI IMOJIOKEHHS MPO POJIb Ta MICIE CIeliali30BaHUX CY/IB Y CUCTEMI
CY/IiB 3araJibHO1 FOPUCIUKIIIT;

- BUBHAQYCHHS MOHATTS CHEI1alli30BaHUX CY/IiB Ta iX CUCTEMH,

- BHU3HAUCHHS TMOHATTS TMPUHIMIY CIeliati3aiii, OCHOBHHMX 3aBJaHb,
0COOJIMBOCTEH Ta XapaKTEPHUX PUC BUIIE BKa3aHOTO TOHSTTS.

Halynu momanbioro po3BUTKY HAyKOBO-T€OPETHYHI IMOJI0KEHHS M10]10:

- ICTOPUKO-TIPABOBHX  TMepeaymMoB  (opMyBaHHS,  pPO3BUTKY  Ta
(GYHKIIOHYBAaHHS CTEI[ai30BaHUX CYy/AIB, a TaKOXX PO3BHTKY IX oOprasisaiii,
TUSTTBHOCTI Ta CTPYKTYPH;

- OCHOBHHMX pHC Ta OCOOJMBOCTEW BBEIEHHS CrHeIiami3ailii B MPaBOBUX
CHUCTEMax 3arajJlbHOTO 1 KOHTMHEHTAJIBHOTO TMpaBa, KpaiHax 3MIMIAHOTO THUITY Ta
MOCTPAAAHCHKUX KpaiHax;

- peamizailli NOpUHIUIY CHOeLiali3alii SK OpraHi3aliiHOro MPUHIIMITY
noOyI0BU CYJI0YCTPOIO;
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- ¢yHKOi# npaBocyads AK (DyHIaMEHTaIbHOI JISJIBHOCTI  OYIb-SIKOTO
CyJIOBOTO OpraHy, B TOMY YHCJIi PI3HUX CHEIiaTi30BaHUX CY/IIB;

- HEOOX1THOCTI HAJIEKHOTO PO3YMHOIO PO3MOIUTY JACLEHTPai30BaHUX Ta
[IEHTPATI30BaHUX AaCTEKTIB CYJOBOi BJIaJM, SKa TMOBHHHA TPYHTYBATHCS Ha YITKO
CTPYKTYpOBaHi# Cy/IOBiif MO, BIAMIOBITHOT FOPUCIUKIIII Ta CTICIIiaTi3allii;

— OCHOBOIIOJIOKHOCTI CYJIOBOTO TIpaBa K YHIBEpPCAJIbHOI 3arajibHO MPaBOBOI
Teopii CyI0BOTO Mpasa 1 MpoIeCyaIbHOro MpaBsa.

Ilpakmuune 3nauenHsa ompumanux pe3zyibmamie TOJSITaE B TOMY, IO
chopMyIbOBaHI i BUKJIaJeHl B poOOTI BUCHOBKH Ta MPOIIO3UIlli € IEBHUM BHECKOM B
PO3BUTOK CYyYacHOI HAYKH CYJOYCTPOIO Ta MPOLIECYalIbHOTO MpaBa, a TAKOXK MOXKYTh
BUKOPUCTOBYBATHUCH y TaKUX cepax:

1) HOPMOTBOpUYIK - BIZHOCHO BHECEHHS 3MIH 0 OKPEMHMX HOPMATHBHHX
aKTiB, 110 PETYIIOIOTHh CYJIOBY CUCTEMY Ta JoNoBHEeHb HOpM Konctutymii Ykpainu,
3aKOHOJIAaBCTBA YKpaiHW TMIPO CYJOYCTpid, a TakoX TMpU CTBOPEHHI  HOBUX
3aKOHOITPOEKTIB BIJIMOBIAHUX 3aKOHO/JIABUMUX AKTIB;

2) TpaBO3aCTOCOBHIM — MIOJ0 TMOJIMIICHHS 3JIMCHEHHS TMPaBOCYI,
MIJBUIICHHS MOro SKOCTi, a TaKOX TMPOBEICHHS MPAaBUJIBHOTO PO3MOJLTY
HAaBAHTAKEHHS B CYJIOBIM CUCTEM1 Y KpaiHH;

3) HAYKOBO-AOCTIMHIA - IIOAO IOJAJBIIOTO JOCTIDKCHHS IUTaHb,
OB’ SI3aHMX 13 TEMOIO poOOTH;

Anpobauin pezynromamie mazicmepcokoi pooomu. OKpeMi TIOJIOKEHHS Ta
BHCHOBKH JUIUIOMHOT POOOTH ONPHUJIIOHEH1 Y CTAaTTAX Ta HAyKOBIA poOOTI aBTOpAa,
30KpeMa: CTYJEHTChKa HayKoBa poOoTa « ExojoriuHi cyiu MOpiBHSUIBHO - TPAaBOBHIA
aHaii3» BceykpalHChbKHT KOHKYPC CTYACHTCHKHUX HAayKOBHUX POOIT 31 CHEIlajgbHOCTI
«Mixnapoaae mnpaBo» (M. Ompeca, 25 xBiTHa 2018 poky), HayKoBiil CTaTTi
«ExomnoriuHi cyau : 3apyOiKHUN JOCBII.

Obcaz ma cmpykmypa ounnomuoi (mazicmepcvkoi) pooomu. Jlumnnomna
poOoTa cCkJlajaeTbcs 31 BCTYNY, OCHOBHOI YaCTWHU, BHUCHOBKIB, CIIHCKY
BUKOPUCTAaHUX JDKepen Ta pAojaTkiB. OCHOBHa YacTHHA CKIIAAETHCA 13 TPHOX
po3auniB. Ilepiuii 1 TpeTiid po3uiH, KOI MICTSTh TPU MIANYHKTH, APYTUNA Ke PO3ILIT
MICTUTh YOTUPH MiANYHKTU. [ToBHUI 00csAT poOOTH cTaHOBUTH 117 CTOPIHOK, 13 HUX
95 cTopiHOK — OCHOBHUH TeKCT Oe3 OibmorpadiyHoro cnucky i goaatkiB. KimpkicTb
mwkepen - 191 naiiMeHyBaHb, BUKOPHCTaHUX B po0OOTI, a Takok 6 nogatkiB ( A, b, B,

r,I, 1)



PO3/ILJI I. MOHATTS TA 3MICT CIEIIAJI3ALIL CYIIB SIK
MPUHIIUITY OPTAHIBAIUI CYJIOBOI BJIAJIU
1.1 KoncTuTyUiiiHi NPMHIUIK CYA0YCTPOIO B YKpPAaiHi: MOHATTH Ta
3HAYEHHS

[TpaBmiIbHO OpraHi3oBaHa CUCTEMA CYAIB € OJIHIEIO 3 TAPAHTIN CIIPaBEATUBOTO
i edextuBHOro mpaBocynns. I[lpaBunbHa oOpraHizaimis CyJOYCTPOIO  KpaiHH
3a0€3Meuy€eThCsl TTOCTAHOBKOIO Ta peati3alli€l0 MPUHIUIIB Ha SKUX IPYHTYEThCS
BiAMOBiAHA cucTeMa. [IpuHIUMIM TMOOYIOBH CHCTEMHU CYAIB B YKpaiHi HOCTIHHO
IPUBEPTAIOTh Ha cebe yBary BUEHHUX, SIKI 3aiMalOThCsl MpolJemMaMu Teopii Mmpasa.
[IvTaHHIO TPUHIUIIB JTAHOTO COI1aJLHO-TIPABOBOIO 1HCTUTYTY, IPUCBIYEHO Oarato
pOoOIT HE TIJILKU FOPUCTIB, a i ICTOPUKIB, COIIOJIOTIB Ta (i710CcO(iB.

He nuBnsunch Ha BaXIUBICTh BHECKY BYEHUX Y JIOCHIDKEHHS i€l
OaraTorpaHHoi MpoOJIEeMaTUKH, HE MOKJIMBO 3aJUIIUTU O€3 yBaru Tou (akt, 1o y
uid chepl pe3yabTaTd AOCHIHKEHHS € CIHIpHUMU. A Jie-fKl NHTaHHS Tak 1
3QJIMIIAIOTBCS  BIIKPUTUMH, 30KpeMa WIOJI0 YITKOCTI Yy PO3YMIHHI CYTHOCTI
MPUHIUIIB. Y TOW K€ caMHuil Yyac Ha JaHOMY €Tall He ICHY€ €IMHOIO 3arajbHOro
BU3HAYCHHS JIAaHOTO TIOHATTS. BUW3HAaYeHHS TOHATTS TMPUHIMUIIB CYAOYCTPOIO
BiicyTHE 1 B KoHctutytii Ykpainu. TuM He MeHII, HE3BaXKat0UW HA PI3HOMAHITHICTb
BHU3HAUY€Hb, ICHY€ MOXJIMBICTh BHJIUICHHS 3arajbHHUX KOHIENTYaJbHHX ITIJIXOJIB.
[Ipu BU3HAYEHHI MOHATTS MPUHIIUIY 3a3BHYail HAroJIONIYEThCS HA TOW (DaKT, 110 1€
¢dikcoBaHa KoHIeNIisA ¢yHAaMEHTalbHa, a00 X OpHTiHAJIBHA 171es, 10 3aKjaZcHa B
OCHOBY SIKOTOCh IEBHOTO 1HCTUTYTY.Y 3B’SI3KYy 3 BHIIE BKa3aHUMH OOCTaBMHAMU, HA
Hally JyMKy, TMeperisiny NoTpedye TMOHSATTA MPUHIMUIIB CYAOYCTPOI IIISXOM
aHaI3y THX HaIpaIlOBaHb, 10 Oyiu 3po0JIeH] B I[bOMY HaIPsIMi B IPABOBIM HAYIII.

TepMiH «IPHHIMIDY MOXOAWTH BiJ JIATHHCHKOIO COBa «Principiumy, mo
O3Hauya€ Mo4yaTok , OCHOBa. BogHodac, mpuUHIMI — 1€ T€, IO JEXKUTh B OCHOBI
MEeBHOI Teopii HayKW, BHYTpIIIHE TEPEKOHAHHS JIIOJWHUA, OCHOBHE IPABHIIO
noBeaiHku [2]. 3a B. 1. Jlanem, CIOBO «IpHHIIMID) O3HAYa€ HAYKOBE UM MOPAIbHE
HAYaJio, OCHOBY, IPaBWJIO, Bia sikoro He BiActynaioth [4]. II{o sk 10 BU3HAYCHHS
MOHATTS MPUHLMUIIB y MPABOBIM JOKTPHHI, TO iX 3a3HAYaIOTh SIK BUYEHI MOJOKEHHS
(imei), 3arajgbHi ITOJIOKCHHSI, TMPOBIAHI TPHHIMIHN, 3aKOHH, CYTHICThb, CHCTEMa
KOOpJIMHAT, TOmIO. Tak sk Oararo Kareropii € OAHOPIIHUMH, TPHUHIUIHN - IIe
3arajibHi, KepiBHI (OCHOBHI, 0a30Bi, IIOYAaTKOBI, ITOYATKOBI TEOPETHWYHI, 3arajbHi
HOPMATHBHO-KEPIBHI, KEpIBHI1) MOJIOXKEHHSA. B maHoMy BUManKy mpu BU3HAYCHHI
MPUHIUIIB MpaBa BUAUIATH JIBA OCHOBHHX IOJIOKEHHS, [0 BUHUKJIU Yy MPaBOBIH
nokTpuHi. 3a TBepukeHHsaMu JI. C. SIBuu, A. M. Bacunwes, B. M. PornxuH Ta 1HIIAX
MPUXWIBHUKIB TEOPii MO3UTUBI3MY, JaHE TOHATTS 3a3HAYAIOTh, 5K 1711, TEOpEeTUYH,
HOPMATHBHO-KEPIBHI TIOJIOKEHHSI KOHKPETHOTO BHUIY JIIOJICHKOI MisUTBHOCTI, SIKi
KOHKPETHU3YIOTbCS B 3MICTI MPAaBOBUX HOPM 1 OO'€KTMBHO BHU3HAYaIOTHCS
MaTepiaibHUMH yMOBaMH iCHyBaHHs cycmiibcTBa. [5, 40]. Jlpyra koHIemmis
3aCHOBaHa Ha 1JIei MPUPOJHOrO MpaBa, B KOHTEKCTI AAHOI 1[1€i MPUHIMIMN MpaBa
pO3yMIIOTH SIK KepiBHI 17ei, OO’€KTMBHO BIJIACTHMBI MpaBy BIANPaBHI Haydana,
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He3anepeyHi BUMOTH (MO3MTHBHI 3000B’s3aHHS), $KI CTaBIATh JIO YYaCHHKIB
CYyCIUIBHUX BITHOCHH 13 METOI0 TapMOHIMHOTO TIOETHAHHS 1HAWBIAYyaJIbHUX,
IPYNOBUX 1 TPOMAJACHKMX IHTEpPECIB Ta BH3HAYAIOTh 3MICT 1 CIPSMOBAHICTD
MIPABOBOTO PETYIIOBaHHS, BiAOOPaXKal0Th HAWBAXIIMBIIII 3aKOHOMIPHOCTI COI[IaJIbHO-
eKOHOMIYHO1 popmartii.

[Ilo >k 70 MPUHITUIIIB CyI0yCTPOIO, B KOHTEKCTI MOOYOBU CYJOBOI CHCTEMH,
To maHi mpuHuunu 3adikcoBani B Konctutyuii Ykpainu Ta 3axoni Ykpainu «IlIpo
CYZIOYCTpIH 1 CTATyC CYIIiB», XO0Ua caMe MOHATTS JaHUMU HOPMATUBHUMU aKTaMH HE
BusHaueHo. Crarreto 125 Koncrutynii Ykpaiau [1] cymoycTpiii B Hammiii kpaiHi
0a3zyeTbCs Ha NPHUHIUIAX TEPUTOPIATBLHOCTI Ta CHeIlamizamii, a OKpiM TOro
BU3HAYA€ThCS 3akOoHOM. B cBoio uyepry crarrero 17 3akonom VYkpainu «Ilpo
CYyIOyCTpii 1 cratyc cyamiB» [2], 3a3HaueHO, MO0 CYIOYCTpii OyayeThcs 3a
MPUHIIUIIAMEU TEPUTOPIATBHOCTI, CTIeIiali3allli Ta IHCTaHI[IMHOCTI.

BianoBinHuii TOpUHOMIO 13 BIANpaBICHHS MPaBOCYAJiI BUKOHYE CBOIO
KOHKPETHY (YHKLIIO 3 oprasizauii Ta (yHKIIOHYBaHHsA cyAiB. Ilpu npoMy BOHHM
III0Th HE OKPEMO, a B MEBHIM CYKYMHOCTI, 00'€lHaHI CIUILHOK METOI0, HAIPUKIIAJ
JUISl OpraHizanli JissIbHOCTI CYJIOBO1 BIau, JJi 3a0€3MEUCHHS HAJICKHOTO PO3TIISLY
copas, JUisl 3a0€3MEeUEHHs] HAJIEeKHOIO0 BHMKOHAHHSA NpPaB Ta OOOB'SI3KIB KOKHOIO 13
YUYaCHHKIB Tiporiecy [6, 154].

BuauiaoTe HaCTYNHI NPUHLMNKA MOOYIOBU CYAOBOI CHUCTEMHM YKpaiHU NpH
anamizi Koncrurymii:

1) mpuHIMT crierianizalii, TepUTOPiaIbHOCTI Ta BU3HAUYCHOCTI 3aKOHOM;

2) TPUHIMIT PIBHOCTI YCIX YYaCHHUKIB CyIOBOTO MPOIECY MEpe] 3aKOHOM i
cynom;

3) npuHIKI 3a0€3MeYCHHS TOBSACHOCTI BUHM,

4) IPUHITKIT 3MaraJibHOCTI CTOPIH;

5) mpaBo Ha 3aXHUCT;

6) IPHUHIIKIT TJIACHOCTI;

7) mpuHIMI 3a0e3MeYCHHS aneNAMiMHOrO Ta KacallifHOro OCKapKCHHS
pIIIICHHS CyTy, 32 BUHATKOM BUTIAKIB, BCTAHOBJICHUX 3aKOHOM;

8) npuHIIMIT 000B'I3KOBICTH PIIICHD CYTY;

9) NpUHIKIT BUKIIOYHOCTI 31IHCHEHHS TPaBOCY IS,

10) npHUHIIKIT HE3aJISKHOCTI Ta HEJOTOPKAHOCTI CY/IIB,;

11) npuHIMIT yYacTi HAPOAY MPH 3IIHCHEHHI MPABOCYIS;

12) npunimn 060B'I3KOBOCTI CYZIOBOTO PIIIIEHHS;

13) IpUHIMIT PO3YMHOI'0 PO3IIISAY CIIPaBH CYIOM, OO0 CTPOKIB,;

14) 3abesneueHHs TpaBa Ha TMEPErIS CHOPaBH Y BU3HAYCHHX 3aKOHOM
MOPSIZIKY;

15) Ta iHMmI1 BU3HAYEH] 3aKOHAMH.

[Tlimgac kouctutymiitHoi pedopmu «IlpaBocynms» y 2016 pomi Oys
BuiydeHud  Ilpunmun 3akonHocti. [l{og0 BUIydeHHST JaHOTO NPHUHIUITY 13
KoncTtutymii sik onHiel 13 3acaj CyJOyCTpPOK TO €KCHEPTHI AYMKH PO3IUAILIUCE.
HaromicTh onuTyBaHHS e€KCHEpTIB, ke Oyyo mpoBeleHe B paMkax Kpyrioro crony
«Pedopma KOHCTUTYLIMHKUX 3acaa CYJAOBOI BJIaJIH, TIpaB i CBOOO IO IUHU: TTIOTOYHUN
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pe3yabTar 1 ouikyBaH1 nepcrnekTuBu» 22 yepBHs 2016poky [7] miaTBEpHKY€E CyMHIB,
[IOJI0 HETaTUBHOTO CHOPUUHATTS JaHoro HioaHcy pedopmu. Tak sk 60%
PECTIOH/ICHTIB JJAHOTO OMUTYBAHHS /10 MOMJIMBOCTI BUITYUEHHS 3 MEPEIiKy OCHOBHUX
3acaj CyJJOYMHCTBA MPUHITUITY “3aKOHHOCTI” €KCTEPTIB CTaBIATHCA HeraTuBHO. JlaHi
HiATBEPKYIOThCA Ha TpadiKy IpeacTaBiIeHOMY B fonatkax ([Jomatok A).

OxpiM TPUHITUIIIB CyA0yCTporo 3a3HaueHuX B Koncruryiii Ykpainu, okpemi
13 HuX 3adikcoBani B 3akoni Ykpainu "[Ipo cynoBy cucremy i cratyc cynmais". SAkmo
B IIJIOMY aHaTi3yBaTH 3aKOHOAABCTBO YKpAiHU , IO 10 MUTAHHS MOOYIOBU CYT0BOT
CUCTEMH, TO MOKHO BUAUIATH TPU OCHOBHI IPYIU MPUHITUIIIB IPABOCY IS

e  3araibHi (KOHCTUTYIIWHI), AaHI NPUHIUIN (IKCYIOTh B CIEMiaJbHUX
3aKOHAax BIJIHOCHHH, 1110 BJIACTUBI PI3HUM TUIKaM JIepKaBHOI BJIAJIH;

e  OpraHizaliiHi TPUHIUNK — II€ TPUHIMUIM, IO PeryiarioTh chepy
BIJIHOCHH MOB'SI3aHUX 13 OPraHi3alliHOI0 CTPYKTYPOIO CHCTEMH CYJOBHX OpIaHiB,
CTaTyCOM CY/IIB Ta 1HILIUX;

e  (¢yHKIIOHANBHI (TIpollIECyalibHI) — II€ Tpyna MPUHIMIIB, IO PEryJIoe
BIJTHOCUHU 3 MPUBOJY 31MCHEHHS BIAMOBIIHOTO CYJOYMHCTBA (aJAMIHICTPATUBHOTO,
[IUBLILHOTO, KPUMIHAJIBHOTO Ta TOCIOaPCHKOTO).

Hapenena knacudikaiiss T0BOJII MOIMYISPHOIO CEpea BEIUKOi KiIbKOCTI
BUYCHHUX, 30kpeMa I. Mapoukin. [8, 54]. Xapakrepu3ytouu BuUIllEC 3a3HA4YCHI IPYyNH
OPUHIIMITB, XOTUIOoCcS O  3a3HAYWTH, [0 BAXJIMBOIO  OCOOJMBICTIOE  iX
TICHOIIOB'SI3aHICTh MK C00010. Tak fK TUIbKM HEYXHWJIbHE JOTPUMAHHS KOKHOIO 13
HUX 3a0e3neuye Oe3yMOBHE BMKOHAHHS 3aBAaHb CYJOBOI BJIaJIU, IO Peali3yeThCs
yepe3 3MaiCHEeHHs npaBocyaias y dopmax mpoBamkeHHs [9, 76]. 3a cdeporo
3aCTOCYBaHHS MPUHIMON MPABOCYIIS PO3IUISIOTh, HAa EKCIUNIMTHI Ta IMIUTIIUATHI
[10, 67]. Takok pO3AUIATH NPUHIMIN CYJOYCTPOIO MOXHa B 3aJIEKHOCTI BiJ
MOIIMPEHOCTI B 00JIaCTI MpaBa Ha 3arajbHI Ta raiy3esi. [cHye Oararo kmacudikariii
NPUHIMIIB CYIOyCTPOIO, iX MOXYTh PO3PI3HATH 3a 3MICTOM, abo cdeporo
3aCTOCYBaHHA. AJle 3a 3araJlbHUM TMPaBHJIOM iX MOKHA PO3IIUJIMTH HAa OCHOBHI 1
JPYTOPSTHI.

Jlnst Toro mo0 HamaTH BU3HAYEHS TOHATTS NPUHIMIIB CYAOYCTPOIO 3a
HEOOX1JJHE, MM BBaXKAEMO IPOAHAII3yBaTH OCHOBHI iX o3Haku. Jlo psiay OCHOBHUX
O3HAaK, 10 XapaKTEePU3yIOTh MPUHITUIIN OOYI0BH CUCTEMH CYIB HaJIEKaTh:

1) NPUHIKIIK TPABOCYAAA € HaHOUIbII y3arajJbHCHHMH HOPMaMH TpaBa,

noOyZ0BU CUCTEMHU CY/IIB;

2) TPUHIMINA CYJOYCTPOI TICHO TOB'S3aHi Mik €000, OJHI CHPHUSIOTH

peanizalii 1HIINX;

3) IPHHIIMIIK CYyJI0yCTPOIO MalOTh OYTH pealli3oBaHi pa3oM, TUIBKH B CUCTEMI

Ta B3a€MO3B'A3KY 13 3aBAaHHAMM MPABOCY ]IS,
4) KOHCTUTYLINWHI PUHIUITA CyIOYCTPOIO HE MAIOTh )KOJIHHUX TIepeBar, OKpiM
TOTO,ITI0 BOHU € JDKEPEIOM Mail0yTHHOTO 3aKOHOTBOPUYOTO MPOIIECY.

TakuMm YMHOM, TPUHITUIINA MPABOCYJIS - 116 OCHOBOIIOJIOXHA, 3arajbHa 0aza
HOPM TIpaBa, B3A€MOB'SI3aHUX Ta B3aEMOJIIOUMX MK COOOIO,III0 CTBOPIOIOTH €JIUHY
CUCTEMY Ta YITKO (DIKCYIOTh MISUTbHICTH CYJ/IB MPU PO3IJISIIlI Ta BUHECEHHI PIlIEHb Y
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CYJIOBUX CIIpaBaxX Pi3HOI FOPU3IUKINT (IIMBUILHOI, KPUMIHAJIBHOI, TOCTIOIAPCHKOT Ta
aJIMiHICTPATUBHOY).

o »x 10 camoi cucTemMu CyniB B YKpaiHi, TO BOHA CKJIaJa€ CYKyIHICTh YCIX
CYJIOBUX OpraHiB JepKaBH, sKi 0a3yrOThCA Ha 3acajax opraHizarlii i AiSUTBHOCTI, 10
3MIIACHIOIOTH CYJIOBY BIady (Ha MPHUHIMIIAX Cya0ycTporo). CyqoBy cucteMy YKpaiHnu
CKJaaeThes ( OUIBII JeTalbHy CYIOBY cUTeMy YKpaiHu BigoOpaxkeHo Ha JlogaTky
b) 13 cyaiB 3aranpHoi topucaukiii Ta Konctutyuiinuit Cya Ykpainu, Sikuii B CBOIO
yepry € €IWHHM OpraHOM KOHCTUTYLIWHOT tfopucaukmii. Cyam K 3arajibHOl
IODUCIUKINT € €IMHOK CHCTEMOK CY/IB, sKa c@opMoBaHa 13 3arajbHHUX 1
crienianizoBanux cyaiB. CTBOpEHHs HaJ3BUYAHUX Ta OCOOJIMBUX CYJIIB B YKpaiHi HE
JIOMYCKA€EThCs. A TPETEHChKI CyIM HE € YaCTHHOIO CYAOBI cuctemu Ykpainu. [o
OCHOBOIIOJIO)KHUX  O3HaK CyJOYCTPOIO  HaIlol KpaiHW MOXXHO  BIJIHECTHU
IPUCTOCOBAHICTh TEPUTOPUIBHOTO ycTpoto kpainu. [o x 1o ropucaukiii, To came ii
pPO3MOJALT € OJHIEI0 13 XapaKTePUCTUK CHUCTEMH CylnoycTporo B VYkpaini. [lig
IOPUCIUKIIEID PO3YMIIOTh BIAMNOBIIHY KOMIETEHIII0, IO € TUIBKKM Yy CYyHIB Ta
HE0OX1JHa JUIsl pO3TJISAY CIpaB 1 IPUUHATTIO MO HUX pilleHb. J[aHl pillIeHHS B CBOIO
4epry € oOOB'SI3KOBUMHU Ta OCTATOYHUMH B HAI[IOHAJIBHUX MPABOBUX CUCTEMAaX 1 HE
MOXYTh TEperifgaThCs TO03acyA0BOI0 TMpoueayporw. IOpucaukimii Takox €
rapaHTi€El0 BHUCOKOI SKOCTI mpaBocyans. Sk yxke panidime 3raayBajiocs
KOHCTUTYI[IHHO Ta Ha 3aKOHOJABYOMY PIBHI 3aKpIIUJIEHI NPUHUUIN TO0OYAOBH
CUCTEMHU CY/IIB 3araJIbHOI FOPUCTUKIII].

J10 OCHOBHHX K€ TIOJIOKEHb, 10 PETIAMEHTYIOTh CYJOYCTpPiil Ta BU3HAYAIOTh
OCHOBHI HAMPSMKHU HOTO AisUIBHOCTI € :

- TepUTOPIATBbHICTh, 00 K MPUHIUI TEPTUTOPIATIBHOCTI, TAaHUW TTPUHIIUI
4iTKO BU3HaueHui sk Takuid B Konctutyuii Ykpainu. [IpuHuun tepuTopiaabHOCTI
OTIMCYE TTOOYI0BY CUCTEMHM CYIB 3arajbHOi IOPUCIUKIIIT, 1010 CYA0BO1 FOPUCIUKIIIT
HaJl YCIEI0 TEPUTOPIEIO JepKaBU 1 PO3AUICHHS TEPUTOPIATBHOI MiJICYAHOCTI
OJIHOMAaHITHUX CY/IiB;

- cremiam3zanis. [Tpunnun cnemianizanii, 3adikcoBanuii B Koncruryiii
VYkpainu, BiH BKa3zy€ Ha MOXJIMBICTb pO30yJOBH CYAOBOi CHUCTEMHU 13 PI3HHUMHU
TUTIAMU Ta BUJIAMU CY/IiB,;

- NPUHIUI 1HCTAHUIMHOCTI (IMIJCYAHOCTI), YITKO HE MPOMHCAHUI B
Konctutynii Ykpainu, npo Te € BKa3iBKa, IO BiH B1I0OPAXKA€THCSA Yy BIANOBIIHOMY
3aKoHi. JlaHuii TPUHIMN HAJA€ MOXJIMBICTH CTBOPIOBATH CYJH, BIIMOBITHO cdepH
MMOBHOBAXXEHb JJISI BUMHECEHHS PINICHHS B CHOPl MO CYTI Ta BIJMOBITHOTO HOTO
neperssaay. Buiie 3raani NpuHIUIT AiF0Th B paMKaX €JJMHOI IIJIICHOT CHCTEMHU.

Konnernist  ropucamkitli B SKIMCh  Mipl €  IIEHTUYHOIO  TOHSTTIO
M1B1IOMYOCTI, SIKa 3a3BHYall BUKOPUCTOBYBAIACS MPU PO3MOLII TOBHOBAXKEHB M1k
Cy/laMH Ta 1HIIMMH JEP>KaBHUMHU OpTaHaMH. AJie 3 €THMOJIOTIYHOYHOI TOUYKH 30PY
BUKOPUCTHHS OCTaHBhOTO Oy/ie HE TMPaBWIBHUM. TOMY SIK MOHSTTS MiJBIOMYOCTI
MOXOJUTh BIJ CJiB, IO 3a3BUYail BUKOPHUCTOBYETHCS y BIJHOIIEHHI BHUKOHABUYUX
opraHiB(BiZIOMCTBO, 4H BiiHH:). TE€pPMiH e FOPUCAMKIIIS € TAKAM IO OIUCYE CYIOBY
JisTHICTE. B cBOro wepry [uisi po3MexXyBaHHS MK IE€BHUMHU CyAaMu CIIpaB
HaJIEKHUM Oy/ie BAKOPUCTAHHS TEPMIH M1JICYAHICTb.
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[Ilo > m0 momupeHHs OPUCAUKIN, To aHami3yroun KoHcTuTyiio Ykpainu,
MOKHa CTBEpP/UKYBAaTH HACTyIHE, IO Wi IOPUCAMKIIIO CYIIB MOTPAIUISIOTH YCi
MPABOBIIHOCHHHM, SIKI BUHUKAIOTH y JAepkaBl. Tak sIK CYAOYMHCTBO 3I1HCHIOETHCS
cynamu 3araipHoi ropucnukmii ta Konctutyuiinum Cynom VYkpainu. Ha namry
AYMKY JOLUIBHUM OyJe 3acTOCYBaHHSA MOAUTYy Ha 3arajibHy Ta KOHCTUTYIHHY
IOPUCAMKINIO. A BIANOBIAHO 3arajpHy, 3a MNPEAMETOM IMPABOBIIHOCHH SIKI BOHA
PETYIIOE, MOXKIIMBO PO3AUIATHHA OKPEMI CTICIliani30BaHi IOPUCAMKITII. 3BIICH MOXKHA
3poOUTH BUCHOBOK, III0 CUCEMA CYJIOYCTPOIO B YKpaiHi € CIeliaai30BaHol0.

Creuianizariito K NPUHLHUII CyZIOyCTPOIO Oyna BUKJIUKaHa
YP13HOMAHITHEHHSIM BITHOCHH y HAIIOMY CYCHIJIBCTBI 1 BIJTIOBIIHO iX PETYJIFOBaHHS
3aKkoHOM. BiamoBiHO Bi10yBa€ThCs 3pOCTaHHS 0 KBamiiKallHHUX BUMOT CYIJIIB
Ta MpaBHUKIB B YKpaiHi. JlaHuMU IprUYrHaMKi 00YMOBIIIOETHCS IO CY/IOBHX CIIPaB
Ha BIJMIOBIJIHI CIIEIiaTi30BaH1 IOPUCIUKINT. METOor0 X BBEJCHHS JaHUX HOBBOBEJICHb
M1JIBUCHHS SKOCTI Ta IIBUIKOCT1 BUPIIIIEHHS CTIOPIB.

B iHO3eMHOMY J0CBimy MpeACTaBi€HI JBa KpHUTEpli MOAUTY CHeliam3anli.
Croemianizamis Moxke OyTH raimy3eBa Ta mpeameTHa. Crerianmizaiis raiy3i MOXKHA
po3ranaty Ha npuknanal Himewunmnu, ®pannii, ABctpii, un Icmanii. XapKkTepHUM
JUTSL TAaHOT cTieliai3allii € Te 110 BOHA Peali3yeThCsl LUISIXOM CTBOPEHHS OKPEMHX, a
1HO/I1 HaBITh MIANOPSUIKOBAHO MOOYyA0BaHUX cy0BUX opraHiB. I1lo 1o nmpeameTHOi
(ab0 cy0’ekTHOI) TO SCKpaBUMU TMpUKIAaJAaMu Takoi Moxke ctatu Itamis, Kanana, uu
AHrmis. XapakTepu3yeThcsl BOHA Yepe3 BHYTPIIIHIO OPraHi3allilo BCEPEIUHI CYyJOBUX
OpraHiB MEBHUX MIAPO3JAUIB 13 CTBOPEHHS OKPEMHUX IajiaT, BiAJIIJICHb, YU JIaB
(cmerianizoBaHi Cyau, 1010 HETIOBHOJIITHIX, BIMCHKOBOCITY>KOOBIIIB,
BOJIOKOPHUCTYBauiB, Ta iHmmx) [11, 6].

XoTinocs 6 BI3HAYUTH, IO BTIJICHHS MPUHIUITY CHeIliaiizaiii B Cya0yCTpoi
VYkpainu Mae Ha MeTi HaJlaHHS KOMIIETEHTHOI JJOTIOMOTH 0c00aM, sIK1 3BEPTAOTHCS JI0
Cylly Ta TOJErmeHHs poOoTu cynmaiB. Buimie 3ramanuii NpUHIUI 32 HEOOXIiJIHE
pO3MIIIIaTH, HA HANIy AYMKY, K TICBHOTO POAY BHMOTY TOJITY FOPHUCIUKIIT MixX
PI3HOMAHITHUMHM CyJaMH 3a OJIHUM KpHUTEpieM, 110 Oyae MNO€IHYBAaTUBCI TUIHU
cynounHcTtBa. Came pO3yMIHHS B TakOMy KIIIOYi, Ja€ 3MOTY BHJUICHHS TaKUX
IOPUCIUKININ SIK KOHCTUTYIIHA, KpUMIHAJIbHA, UMWBUIbHA, TOCIOAApChbKa Ta
aaMiHicTpatuBHA. OCOONMMBICTIO BUCTYIIAE TE, 1110 MPUHIIUI CIIEIlianizailii B3aEMOIIE
B OJIHIM CHCTEMI 13 IHIIMMU IPUHIMIAMU, TAKUMU SIK IPUHLUIT TEPUTOPIATBHOCTI.

ChnippuM Ha JaHOMY e€Tali € TIeBHI MHWTAaHHS, MI0JAO0 CTBOPEHHS
CHeIiai30BaHuX CY/IB y CIpaBax HEMOBHOJITHIX, MPUPOIOOXOPOHHUX CYIIB, JaHi
MUATAaHHA TUTBKU TIOYMHAIOTH PO3TJSAATHCS B HAayKOBHX Kojax. Ha nHamry mymKy
CTBOpPEHHS MMOAI00HOI0 POy CHeliali30BaHuX CYIIB € MOKIUBUM , TaK K MPUHLIUI
crieriaizaimii B YKpaiHi € I0BOJII pO3BHHEHHUM Ta JIIEBUM HE3aJIC)KHO BiJl HOTO THIY.

B VYkpaincekiii mpaBoBili JOKTPHUHI MPUHIMI CHEIMiami3alii Mae IIHpPOKe
3HAYCHHHSI, aji¢ MOKHa BHJIUIITH JBa OCHOBHI MIAXOAW O WOTO TpakTyBaHHS. Tak
3riIHO 3 TEPIIMM - CHEIiaTi30BaHl CyJl CTBOPIOTHCA Pa3oM 13 3arajibHUM CyJaMH B
caMiii cuTeMi 3arajbHOi  IOPUCAMKINI, TPHUKIAIOM MOXYTh  CIyT'yBaTH,
aJAMIHICTpaTUBHI, TOCIIOIAPCHKI CYAU Ta 1HIUI. [3 JIOTTYHUX MIpPKYBaHb JaHUI PO3/LT
Ha CHeIlali30BaHl Ta 3arajbHi CyJIU CHIBBIJHOCUTHCS SIK CIeIliajbHE Ta 3arajbHE.
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BianoBigHO X Apyroro miaxojy - CUCTEMY CYAiB 3arajlbHOI FOPUCAMKIII CTAHOBIISAThH
YiTKl CHeliali30BaHl BEPTHKAN, K MPHUKIAJ 13 Cy[iB KPUMIHAJIBHOI, IIMBUIBHOI Ta
aMIHICTPATUBHOT FOPUCAMKITII.

[3 ormsiny Ha KOHCTHTYIIHM HOPMH, 1[I PO3TaNy>KCHHS CUCTEMH CY/iB
3arajbHOl IOPUCOUKIIT Ha CIEIiani30BaHi TUIKK € OUIbII BUBAaXXEHO, JOIIHHOIO Ta
3po3yMinor0. Tak K PI3HHUIIO MDK TMOHATTSIMU CY[IIB 3arajibHOI FOPUCIUKINI Ta
3araJbHUMHU CyJaMH HE € JIETKOIO CIIPaBOIO 1€ JIa€ MiJACTaBU IS iX 3MINTYBaHHS Ta
CIPHUIHSATTS iX SK TOTOXKHI. ApryMEeHTaM Ha MiATPUMKY JTaHOTO IiIX01y € TaKOX T€ ,
III0 CUCTEMa CY/IIB 3arajbHOi FOPUCAUKIIT OyJia O OLIbII 3p03yMIIO0 1 MPOIECyaTbHO
30aJIaHCOBAHOIO, SIKIINO yCi 11 BEpTUKAIl MaTUMYTh aHAJIOTIYHY CTPYKTYPY: MICIICBI
cynH, anesiini cyau ta Bepxoauit Cyj Ha BEpIMHI YCIX BEepTHUKAJICH.

Oxpim crnemiamizanii KoHcTutyiiero VYKpaiHd TPUHIUIIOM CYJI0YCTPOIO
BU3HA4YECHO TepuTopiaibHicTh. Illo k 0 BU3HAYEHHS AAHOTO TOHSTTS, TO IiJHUM
PO3YyMIIOTh JICLIEHTpaIi3allil0 MICIEBUX Ta amNeJSIHHUX CYIIB Yy CYJOBIM cHUTEMI
3arajibHOi ropucAukiii. [lpuHuun cnemiamizaimii € Ba)XXJIMBOI TapaHTIEI0 TakK fK
BIJINOBIJIa€ 3a HAONMKEHICTh CYJIB PI3HOI 1HCTAHLIMHOCTI a0 mojel. bo skmo 6
cuctema cyJiB Oysia O MOBHICTIO 30CepeKeHa B OJJHOMY MICIll Ta IIEHTpalIi30BaHa,
13 ypaxyBaHHAM pO3MIpy TepuTopii YKpaiHM, BOHa O cTaja HEAOCTYIHOK s
rpoMajisiH. Jlane po3yMiHHS 3MICTY IPHHLIMITY TEPUTOPIATIBLHOCTI € OJJHa3HAYHUM 1 HE
MOK€ BUKIIUKATH Hi SKUX CYIIEPEYOK, I0I0 HHOTO.

Ane MaHHUW BUIIE3raJlaHUM MAXiJA [0 MPUHIUITY TEPUTOPIAIbHOCTI Ma€ 1
CBOIO KpUTHKY. 30kpeMa, B. IlIumikin, mocunarounch Ha mo3utuBHuUM ngocBia CILA,
®PH Ta ®paniiga, A0BOJIMB, IO TEPUTOPIATBLHOCTh HEOOXITHO TPAKTYBAaTH 3a
reorpadiyHOI0 O3HaKOO, a HE 3a aJMIHICTPAaTUBHOW. BigokpemieHiCTh
TEPUTOPIATBHOI FOPUCAMKINT CYAIB Bl aaMIHICTPATUBHO-TEPUTOPIATHLHOTO TOMALTY
Ma€ 3MEHIIUTH MOXJIMBOCTI BIUIMBY aJMiHICTpallli (BUKOHABYOI BJIaJH, MICIIEBOTO
CaMOBpSITyBaHHS) HA CYJU 1 CTaTH OJHIEIO 3 YMOB HE3aJICKHOCTI CYAAIB BiJl MICIIEBO1
Bianu [11, 6].

He mMeHI Ba)KIMBUM HPUHLIMM JUIsl TOOYJIOBU CYAIB 3arajibHOi IOPUCAUKLIL €
MPUHLMN 1HCTaHIIMHOCTI. BiamoBigHa 3acajga oOTrpyHTOBaHa, Xxo4a 1 MPSMO HE
3adikcoBana B Koncrutymii Ykpainu. Came MOHATTAM 1HCTaHIIHHOCTI 00yMOBJIEHA
HEOOXIAHICTh TEperyisiiy pillleHHS BHUILOK CYAOBOIO 1HCTaHIl€0. [HcTaHIliiHA
cucTeMa Mae OocoONMMBE 3HAYECHHS, OCKUIBKM BOHA € TapaHTIEI0 BUCOKOI SKOCTI
MPaBOCY/S, JO3BOJSIOUM CYAJSM BHWINOI 1HCTAHIi 3 OUIBIIMM  JOCBIZIOM,
ABTOPUTETOM 1 KOMIIETCHTHICTIO BWIPABIATH MOJIMBI TOMIIKH CYAJIB HUKYOL
incTanmii [12, 276].

Boanouac MoxHa 3yCTpiTH AYMKY, IO aBTOPUTETHICTh CYJOBOI CHUCTEMHU
00EpHEHO TMPOTMOPIIHHO 3aJIeKUTh BiJ KUIBKOCTI CYyAOBHX IHCTaHIN. I[Hakmie
KKy4H, MPOXOHKEHHS CIIPaBU 4Yepe3 yCl CYJO0B1 1HCTaHIIli acCOMIIOETHCS 3 CYOBOIO
TATAaHUHOIO. [0 TOTO K, YXBaJCHHS PI3HUMH 1HCTaHIISIMH MPOTUIICKHUX DPIIICHH B
OJIHIM 1 TIA caMiil CcrIpaBl BUKJIMKA€E HEJOBIPY Yy JIIOJIEH O CYAOBOi BJIaJU, OCKIIbKU
HEPIAKO Takuil pi3HOOIM TOSICHIOETHCA CYIAIBCHKMM CBaBUUIAM. 3 TOYKH 30Dy
NICUXOJIOTIi JIFOMMHM, Taka JIyMKa MOXE BUIIAIATH BHIpaBaaHoro. OjHak
1HCTaHIlIliHa T0OYy/I0Ba CYy/I0BOi CHCTEMH BUTaJaHa aXX HISK HE JJIs MPUHUKEHHS



15

aBTOPUTETY CYJOBHX OpPraHiB Ta YCKJIAJHEHHS NPOLEAYypU BHUPIIIECHHS MPABOBUX
CIIOPIB.

[HCTAHIIHICTE CyMOBOi CHCTEMH TIOB‘sS3aHa 3 OCHOBHHMH CITOCOOaMU
OCKapIKEHHS 1 MEPErIisLy  CYNOoBHX pimens. BoHa BupakaeTbcsi B TOMY, IO
BUPIIIEHHS CIIPaBU 3MIIMCHIOETHCS 3a3BUYAll CyIOBOIO JIAHKOIO HAWHIKYOTO PiBHS.
SIBHUM € TO# (akT, 10 IpHU BUPIIICHHI CIIpaBU CYJ MEpIIoi 1HCTaHIIi BHACIIIOK
HEJOCTaTHBOI KBami(ikallii, HEyBaXXHOCTI UM HABITh CBIIOMO MOe OyTH JOIMyIIeHA
nomuika. OCKapKeHHS IbOTO PIIICHHS HE MOXKE 3MIMCHIOBATHCS N0 CYIAy MEpIIoi
1HCTaHIIi, 1110 WOro yxBajuB. [[Jisi meperisiny CyJoBUX PIlIEHb JIIOTh CYIHd BUIIUX
1HCTaHIK. 3po3ymijgo, IO 3acaja OOOB‘SI3KOBOCTI CYIOBUX pIllleHb Oyje
HIBEJIFOBATHCS, SKIIO CY/JO0BE PIIICHHS MOTJIO O meperisaaTtucs 0e3MeXHY KUIbKICTh
paziB, 00 B TaKOMy BHIIQJIKy HE MOXXHa CTBEpPKYyBaTH IIpO CTaOUIBHICTH
PaBOBIJHOCHH. 3TIAHO 3 TMPAKTUKOI EBpPONENHCHKOro Cyay 3 TMpaB JIIOJWHH,
npoleaypa, aka nependadae MOKIUBICTh 0araTopa3oBOro CKacyBaHHS OCTATOYHOIO
CyJIOBOTO PpIIIEHHS, HECYMICHAa 3 TPUHIUIIOM BHU3HAYEHOCTI IPaBOBIIHOCHH,
BHUBEJICHUM 3 MPHUHIIMITY BepxoBeHCTBA TpaBa CymoM y crpaBi bpymapecky mpotu
Pymynii [13]. [IpuHIMN BH3HAYEHOCTI MPABOBITHOCHH O3HAYAE€ 30KpeMa, IO KOJH
CyJIi OCTaTOYHO BUPILIMIIMU CHIpP, IXHE PIIICHHS HE MOXE M1/1/IaBaTHCS] CYMHIBY.

VY KOXHIM KpaiHl ICHye CBIM BaplaHT NOOYJAOBHM CHUCTEMH I1HCTaHIIN 1
neperisiay cyaoBux pimieHb. KokeH BapiaHT 0OyMOBJIEHUN HEOOXIHICTIO JAOCSTTH
ONTUMAJIBHOTO CIIBBIAHOIIEHHS MIX JIBOMa BHMOTamMH, a CaMe€ IMPaBOCYIHICTb
CyJIOBOTO PIIICHHS Ta JOCTYMHICTb 1 CBOEYACHICTH CyAOBOro pimeHHs. OOuaBi
BUMOTH MalOTh KOJII31MHUI BIUIMB Ha CHCTEMY CYIOBHUX iHCTaHIii. [IpaBocynHicTh
CYJIOBOTO PIIICHHS MOYKE BHUMaraTd OiIBIIOI KIIBKOCTI IHCTAHIIIN, a JOCTYIHICTh 1
CBOEYACHICTH pillIeHHS — MeHIIoi. CucTemMa 1HCTaHIINA Y KOXKHINA KpaiHi 3aJIeKUTh BiJl
TOTO, JI€ 3aKOHO/IaBeIlb MO0AYHUTH 30JI0TY CepeAHY MI>K 000Ma BUMOTaMH.

KinpkicTh cymoBUX I1HCTaHIIM B YKpaiHi, Ha Hall TMOTJSAN, IOBHHHA
0OyMOBJTIOBATHCS OCHOBHHMH CITOCOOaMHM OCKap>KCHHS 1 Teperyisay CyIOBHX
pimieHb. TakuMm 4YMHOM, 1HCTAHIINHHICTH OE3MOCEepPEHbO MMOB’sA3aHa 3 JOKTPUHOIO 1
MpaBUJIaMHU CYJIOBOTO IIPOIIECY.

[IpyHIMIIOBO BaXXJIMBO HE AOIMYCTUTH CUTYyallid, 1100 OJHUH 1 TOM camMuil cy[
BUKOHYBAaB y crpaBl QyHKIIi ABOX 4M Oliblie iHcTaHLii. HalikpamuMm cnocobom He
JOIYCTUTH CUTYallli, KOJW OJIMH 1 TOW cCaMUid CyJl BUKOHY€E Yy cipaBl (yHKLII JBOX 1
OUTbIlIe 1HCTAHINM, BBAXKAETHCS HAAUICHHSIM KOXXHOI CYAOBOi JAHKU (PYHKISIMU
TIIBKHU OMHIET 1HCTAHII].

Taka moOymoBa cuUCTeMH CY/IB 3arajibHOi IOPUCIUKINT 3 YypaxyBaHHIM
MPUHITUITY 1HCTAHIIIMHOCTI BHJIA€THCS ONMTUMAJLHOIO, OCKUIBKH: 3 OJHOTO OOKY,
MPaBOCYAHICTh CYAOBHX pIIIEHb TapaHTyBaTUMETbCS MOKJIMBICTIO iXHBOTO
OCKap>KEeHHsI, a 3 IPyroro OOKYy, - 1Ie OCKap>KeHHS He Oyne BiaOyBaTHCA O€3KIHEYHO
[14].

[limcyBatroun BUIE BKa3aHE XOTIJIOCS O HAroJOCUTH HAa TaKMX OCHOBHHUX
MOMEHTAaX:

1. TloHATTTS NPUHLMIIB CYAOYCTpOIO B YKpaiHI HE 3aKpIIUIIOETHCS B
KoncTtutymii Ykpainu, a B Hiil e MICTUTBCSl YiTKa BKa3iBKa JI0 TOTO, fIKI came
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NPUHIUIK  CynoycTporo icHyroTh. Jlo Hux KoHctuTymiss YkpaiHu BiZHOCHUTH
TEPUTOPIAILHOCTD Ta CHEIliali3alliio.

2. TlpuHIMNM TEPUTOPIATBHOCTI Ta CHEIiani3allii € BAMOTaMH, SIKi TIOBUHHI1
OyTH BTIJIEHI y CHUCTEMI CyHiB YKpaiHu Jjisi BCEOIUHOTO 3a0e3MeueHHs SKICHOTO 1
HEYTEPEHKEHOTO CYIOYMHCTRA.

3. Ilin mpuHuunom cmeuianizaiii po3MIIOTh MEBHUM PO3MOMALT CYIOBOI
IOPUCAMKINT MK PI3HUMHU cynamMu. J[aHui po3MOLT 3a €JUHUM KPUTEPIEM MOETHYE
rajiy3b TMPaBOBITHOCHH Ta BHJ CYJAOYMHCTBA, IO JAa€ MOMJIMBICTH BHUIUISTH
BIJIMOBIAHI FOPUCIUKITIT Y CYTOUUHCTBI.

4, Tlin TPUHIUI TEPUTOPIATHPHOCTI PO3YMIIOTh II€BHE 3a0e3MNeUYeHHS
reorpadiyHoi HAOJIMKEHOCTI CYIIB 0 JIFOJICH.

5. IlpuHuMmamMu CcyaoyCTpOIO € OCHOBHI HOPMH, 5IKi (DIKCYIOTh CYIOBY
TUSUTBHICTh TIPU BUPIMICHHI CHOpaB Pi3HOT IOPUCAMKINI, a TaKOXX 3HAXOJAThCA B
TICHOMY 3B'AI3Ky, JIOMOBHIOUM OJMH OJHOTO, CTBOPIOIOTH CHCTEMY TapaHTii
mpaBocyaasa. OKpiM TOTO CHCTeMa JaHWX MPHUHIIAITIB MOXE ITOMTOBHIOBATUCS HOBUMH
MPUHITUTIAMH, & TAaKOXK KOHKPETHI MPUHIIMITA MOXKYTh OTPUMYBAaTH HOBOTO 3HAYCHHS,
SIK HACJTIOK PO3BHUTKY SIS KaBH.

1.2 [ToHATTH i CyTHICTH crieniaJaizauii cyaiB

TepmiH Ta CyTHICTh criemiajizaiii CyaiB 3a3BUYall PO3IIIAJAETHCSA K OJMH 3
BU3HAYAJIILHUX 1 KJIFOUOBHMX MPHUHIUIIIB OpraHizailii CyJ0BOI CUCTEMHU B JiepKaBax,
AKUW TMO-PI3HOMY pPEai3yeThCsl B 3aKOHOJIAaBCTB1 OUTBIIOCTI CYy4acHUX KpaiH 1 HaBITh
oTpuMye HayexxkHe 3akpirieHHs B Koncrutyiii. OcobimBO B THUX KpaiHax, sKi
Oe3mocepeTHbO HaMararThCs BH3HAUUTH B KOHCTUTYIT HaWBaXKJIMBIII 3acajau
oprasizailii cyioBoi cuctemMu kpainu. B Ykpaini npuHmun cremianizaiii Ha Tpsmy
3adikcoBanuii B KoHcTUTYLIT YKpaiHu, MPOIIO B HIA MICTUTHCS BIATIOBIAHA HOpMA.

BpaxoByroun BaJMBICTh LBOTO TPHUHIMIY, BIH BUMAara€ KOMIUIEKCHOTO
HayKOBO-TEOPETUYHOI'O PO3IIIALy, Oepyyd A0 yBaru sIK MOKHA OLIbII LIMPOKOTrO
KOJIa HAyKOBOI 1HTepIpeTaii, ysIBACHHS 1 MAXOAM BYEHUX 1 MPAKTHUKIB, Y TOMY YHCII
3aKOHOJIABIl, TEpII HIK NpUMMaTH PILIEHHS MpO CYTTEBE YTOYHEHHS cdepu
OXOIUICHHSI IIbOTO MOHATTS, BUIOBOI PI3HOMAHITHOCTI crelrjiati3auii cyAiB, MiAcTaBu
JUISL peatizallii bOoro MPUHITMITY B OpraHizallli CyJoBOi CUCTEMH, a TAKOX CHPUSHHS
y BU3HAYEHHI MO3UTHUBHUX 1 HETATUBHUX aCHEKTIB peasi3allii JAHOrO MPUHIHUITY.

KomrnekcHuii xapakrep 11-0r0 MPUHIIAITY MOYXHA PO3TIISAATH 1 aHATI3yBaTH 3
PI3HHX TOYOK 30pYy, 30KpeMa, 3 THOCEOJOTIYHOi, OHTOJOTIYHOi, 1EOJOTIUHOI,
dbopMaIbHO-TIPABOBOI, MOJITHYHOI, ICTOPUYHOI, IPAaBOBOi Ta I1HIIUX TO3HUIIIH.
[Tpunnun cremiamizarii CyAiB B Pi3HHM Yac MaB HEOJHO3HAYHE TIyMAadCHHs, TO-
PI3HOMY THTEPIPETYBABCS PI3HUMU JAOCTITHUKAMH 1 OTPUMYBAB Pi3HI 3MIHU B CBOEMY
MPaBOBOMY 3aKpITIJICHHI.

[Tpunun cneriamizaiiii € OCHOBOIOJIOKHHUM JIJIsi Oprasizaiii Oynb-sKoi 31
CHElIaTi30BaHUX CYAIB, OCKUIBKM Ha OCHOBI I1IbOTO MPHUHIMIY CYIU 3arajbHOi
IOPUCIUKINT  CHEMIAI3yIOThCsl 3  IUBUIBHUX, KPUMIHAJIbHUX, EKOHOMIYHUX,
aAMIHICTpaTUBHUX  CIOpaBax, a TaKoX CIpaBax Mpo  aaMIHICTpaTUBHI
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paBoNOpyIIEHHS. Buxonsauum 3 1poro, peanizaiis JaHOTO TPUHIMIY JJ03BOJISAE
3MIIACHIOBATH MIPABOBE PETYIIIOBAHHS CYCHUIBHUX BIJTHOCHH NEBHUX BU/IIB.

BiampaBHOIO TOYKOIO [Jii HAYKOBOTO TIYMAdeHHs TMOHATTA CYJIOBO1
crierianizaiii € BU3HaUCHHS 3arajJbHOHAYKOBOI TPAKTyBaHHS CIeliaii3allii sk Takoi 1
MOTAJIbIIIe BU3HAYEHHS KOHKPETHOTO 3HAYEHHS IOTO TEPMiHA B paMKax CYAOBOi
npakTuku. Lleil TeopeTUKo-TeOpeTUYHUIM MiaXiA MOCTY>KUTh BIAIPABHOIO TOYKOIO
JUTSI TIOJANTBIIAX AUCKYCiH B 00JaCTi BUPIIICHHS HAYKOBOI IPOOIEMH.

YTouHeHHs cpepu 3acTOCyBaHHS MOHATTS criewiaiizaiii y moOynoBi Cy10BOi
CUCTEMH, B CBOIO 4epry, mnepeidadyae YTOUHEHHS BU3HAYEHHS I[bOTO TOHATTA,
B3a€MO3B'SI3KY MIPUHIIUITY CIICIliai3allii 3 IPUHITMIIOM 3a0€3MeUYeHHS €JHOCT1 CY10BO1
CHUCTEMH, a TaKOX BIJIMIHHOCTI Y XapaKTEPUCTHUKAX CHEIIali30BaHUX CYJAOBHUX
OpraHiB $IK KOHKPETHMX OpraHiB, IO 3IHCHIOIOTh MPAaBOCYIJAS IO OKPEMHX
KaTeropiii MpaBOBUX CIIOPIB.

Bnepimre konmemnii Ta MOHATTSA cremiamisamii 3a3HadaB, e CokpaT Ta
[Inaton. ¥ Tak 3BaHomy "cmpaBemmuBomy MicTi", mo CokpaT MOSCHIOE B KHU3I
"Pecnybmika 3a Ilmatonom", 3po3ymino, IO OAHA 3 OCHOBHHUX 1/€H, SKy BIH
BHUCJIOBJIIOE B YCIM KHHU31, € mpuHUMN cremiatizamii. [IpuHnun cnemiami3anii
CTBOPEHMI JJ1s1 CTBOpEHHs "OaxkaHoro" Micrta, mpujgaTtHoro s Bcix. Lle micue, ne
ocobucra cB000/a Ta TBOPYICTh HE I[IHYIOTHCS, TOMY 110 BOHHU IparuyTh A0 Cokpara,
O3HAaua€ CTBOPIOBAaTHM HECHPABEUIMBUX JIIOJACH, fAKI B KIHIICBOMY IIJICYMKY
OPU3BOJATH JO HECHPaBeIJIMBOTO cycnuibcTBa. [15]. YV pecny6mimi, IlmaTon
JeTajai3ye CBOIO MOJCHb IS 1IWIIYHOI CHUIbHOTU. Lg cminpHOTa mMoBHMHHA OyTH
MOBHICTIO TAPMOHIIHOIO Ta €(PEKTUBHOIO, CIIUPAIOYHUCH HA I[IHHOCTI KOJEKTUBI3MY Ta
npuHIMIy crnerianizamii [Irarona. [puamun cneranizanii [lrarona - 1ie KoHIemIis,
10 JIFOAH, TPUPOHO, MIAXOAATh JUIsl OJHIET POOOTH UM IHIIOI, 1 MO CYCHLIBCTBO
HaNOLIBII ePEeKTUBHO (DYHKITIOHYE, KOJM KOKEH 30CEPEHKYETHCA JIUIIE HA TOMY, JUIS
4Oro BOHH Maxoasath [16].

HesBaxkarouu Ha Te, 110 TEPMIH «CIelianizaiis» MOXOAUTh Bij JATUHCHKUX
«BHUIIBY», 110 O3HAYA€ BUJ, PI3HOMAHITHICTH 1, OTXKE, KOT0 KOPIHHS CSATA€ MUHYJIOTO.
TepmiH «crnenianizamis» B cydacHiil popmi OyB chopmMoBaHUI MOPIBHSIHO HEAABHO 1
Mae (ppaHIly3bKe TOXOHKEHHS BIJI CIIOBa «cnemiani3auis» . Bin GopMyeTbes HUIsIXOM
BUJIVICHHSI CHUIBHUX PHUC B OKPEMHUX KOHIEMINSAX 1 Ma€ CHUIbHI PUCH 3 IHIIHUMHU
KOHKPETHUMHM MOHATTSIMH [ 17, 66].

FOpuanunuii npuHIMI crienianizaiii B moOy0B1 Cy/1I0BOi CUCTEMH OyAb-sIKO1
JIep>KaBH BBAXKAETHCS OJIHIEIO 3 (DyHIaMEHTAIBHUX OCHOB (3acaf), skl MalOTh CYTTEBE
HAyKOBO-TCOPETUYHE Ta TMPHUKIAAHE 3HA4YCHHS M1 ToOyJAOBH  BIAMOBIAHOI
KOHKpETHOI cymoBoi cuctemu [18, 72], naHuii BUCHOBOK € aOCOIIOTHO
3aKOHOMIPHHM.

Cremianizariisi 9acTo po3rSIIA€ThCA K KaTeropisi eKOHOMIYHOTO MOpsaKy. B
30KpeMa, B Cy4acHii €KOHOMIYHIN Teopii MOHATTS creriani3aiii BUKOPUCTOBYETHCS
SIK KOHIIEHTpAIlisd MIsUTbHOCTI MO 3ajJiaul MEBHOTO TUIY MPOAYKTY HE TUIbKU IS
HiJOpUEMCTBA B LIJIOMY, ajie 1 JyIsl WOro MiApO3AUIiB (Mara3uHiB, CEeKIid, poOodmnx
MICIIb).



18

Takox BBa)Xa€TbCA BHYTPIII3aBOJIChKA CIHeEIlali3allis - BiAMIHHA BiJ
ceriamzanii manpueMcTB. BiH 3A1HCHIOETBCS SIK y (opMi MpeaMeTHOi, Tak 1 B
TEXHOJIOT1UHIN CIIeriai3alii mimpHeEMCTB.

Kpim Toro, gyHkiioHanpHa Cremiaiizaiis TaKoX PO3TJISAA€ThCS B amapari
ynpaeninusa [19]. V couianbHOMY 1 TpYJZOBOMY KOHTEKCTI CHeEIliamizallis 1HO.l
1IeHTU(IKYETBCA 3 TOAUIOM TIpalli, MO0 TEpPEeBaka€ B Cy4aCHOMY MPOMHCIOBOMY
BUPOOHUIITBI.

Y 1mifi akciomi BBaXKA€ThCS, IO IEPEBAror0 Creriamizarii, SK MpaBHiIo, €
KOHCOJIaIlis TMeBHUX poOIiT (obOmacteit abo obiacteld poOOTH) BIANOBIIHUMHU
¢axiBIsMu B 1 ramysi [20].

Bapro moroautucs 3 JI. Kozakom, 1o TeHAeHIS creriamizaiii B CBITI
MOBHICTIO BioOpakae pi3HOMAHITHICTh JIOJCHKOT JISJILHOCTI B TIH 4M 1HIIIHN cdepi
0i3Hecy, crpuiiMae BIACTHBI 1 OCOOJIMBOCTI MPABOBOTO PETYJIOBaHHS, MOPOKEHI
UM pisHOMaHITTsM [21, 5].

3 OpUANYHOI TOYKHM 30py CHelianizaiis - e KOHILEHTpallis AisUIbHOCTI B
JOCUTh BY3bKHX HallpsIMKax; NpUAOAaHHS ClellalbHUX HABUYOK 1 3HAaHb B KOHKPETHIM
rany3t [22, 343]. B ropuauyHOMy IUIaHl, 30KpE€Ma, AaHaNI3ylOTbCAd MPOLECH
creriamzarmii 1 qudepenmiarnii 3aKkoHoaaBcTBa [23, 87].

Ha ngymky I. M. Céskina, cnermianizaifisi A03BOJSE JOCITTU IPABOBOTO
pPETYJIIOBaHHS  IMHPOKUM  CIEKTPOM  TETEPOrCHHUX  COIIAJIbHUX  BiTHOCHH,
BpaxoBYBaTHu ix crnerudiky, 3podbutu ix Outel BnopsiakoBanumu [24, 16]. Ha iioro
IYMKY, CyTh MpPEIMETHOI Creliaiizaiii Mmojsrae B TOMY, II0 HOPMAaTHBHI aKTH 1
PaBOBI MPHUHIUIM, 110 PETYJIOIOTh PI3HOMAHITHI MPOSBU CYCIIJIBHOTO KHUTTS 1 B
pe3yabTaTi MOAUTY Tpalll MiXX HUMH, BU3HAYAOTh JU(dEpeHIlialio 3aKOHOAaBCTBA B
IITOMY B PI3HHX ranyssx [25, 67],

[Topsim 3 peTenbHUM JOCHIDKEHHSIM cremiamizamii 1 audepeHmiamnii B
3aKOHOJABCTBl ICHYIOTh TOTOYHI JOCHDKEHHS 3 psAIoM IpodiieM, a came:
nudepenmianis i yHiikaiis B paMKax rajxy3eBuX MpaBoBUX qucHHILIH [26,31].

Y Toil ke yac B 0O0JacTi IOPUIUYHOI HAYKH TMOHSATTS «CIeriamizaris
BUKOPHUCTOBYETHCS, SK TIPaBUJIO, B AaclekTi (opMyBaHHS BEIMKOI CHCTEMHU
Crieliai3oBaHuX CyAiB a00 B acmekTi crhemiamizamii camux cyamaiB. Ha mpaxruii
BEJIMKUN HaOIp MpPaBOBUX HOPM HE TUIBKU BIUIMBAE HA PIBEHb CIeliai3alii
nporexypHoi (opmu, ajie TakoK BH3HAYAE€ poOOUYEC HABAHTAXKEHHS CYJIOBHX OpPTraHiB
Ta MPaBUIbHICTh 3AIHCHEHHS paBocy s, [27, 81].

Sk 3a3HavaeThbcsi B HAYKOBIM  jiTepaTypi, TEHICHIS  CHUCTEMHU
CHeIlali30BaHUX CY/IB BBAKAETHCA OIHIEIO 3 MPOBIIHUX OCOOIMBOCTEH Oprani3altii
mpaBocyass B cydacHuid miepioa. [28] Kpim Toro, BIACYTHICTH IOPUIUYHOTO
BU3HAYEHHS KOHLEMII] CIeiaai30BaHoro CyAy MOpopKye Oe3niu iHTepHpeTanii ta
IHTepHIpeTalliif 3MICTy IIOTO MOHSATTS B IOPUIWYHIN HAYIII.

3okpema, Ha nymMKy B. M. Txopsuux 1 O. O. I'oinoBaHOBa, criemiaiizoBaHu
CYyIl € Iep>KaBHUM OpraHOM, CTBOPEHHUM 3 METOIO 3TIMCHEHHS MPaBOCY// y CIpaBax,
SIK1 MarOTh CBIH BJIaCHUH TpeaMeT abo cy0'eKT MPaBOBOro peryoBaHHs [29].

B. B. Cepaiok mnponoHye TaKy KOHIICMIIIO CIEIiadi30BaHOrO Cyay: IIe
«HE3aJIe)KHA CYJI0Ba CTPYKTypa (HE3aJeKHUW TUIT CYIiB), CTBOPEHA B CUCTEMI CY/IiB
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3arajbHOI OPUCAMKIIII, MOBHOBAXKEHHSI SKOi BU3HAYalOThCS 3aKOHOM Ha OCHOBI
CHeITiaTi30BaH0i KOMITETEHINI IJIs PO3TJIALy MEeBHA KAaTEeropis CIpaB, pO3MijIcHa 3a
rary3sMu abo mpeaMeTy , a MPaBOCYAAsS 3IIMCHIOETHCS BIAMOBITHO 10 HOPM
BiJINIOBITHUX TaTy3el MpoIecyabHOTO 3aKoHO1aBCTBa »[30].

3 Touku 30py B. PyaHeEBa CyTHICTH criemiai3oBaHUX CY/IIB MOXHA 3pO3yMITH,
MOPIBHIOIOYH X 3 €KCTPAOpAMHAPHUMH CyAaMH: OCTaHHI (OPMYIOTHCS 3a MEBHHUX
eKCTpeMalbHUX 00CTaBMHAX. IX po6oTa Mae BUHATKOBHMI i oOMeXeHMI 3a yacom
Xapaktep. 3 1HIIOro OOKy, CHeliaNi30BaHUN CyJ BIAPI3HSAE Bif 1HIIUX CYAIB METY
CBO€I  MISIBHOCTI -  PO3MISLA  TEBHUX  KaTeropid  cropiB  (HampHUKIa,
aaMiHicTpaTuBHUX) [31].

0.0. I'apky1ia BBa)kae €IMHOI O3HAKOKO CYJI0BO1 CIeIliajizalii Bl OB IHUM
HOPMATUBHUM IPUIMCOM B 3aKOHI IPO clienianizalii B OKpeMiid cucTemi cyJiB abo
PO Taly3eBOi cremiaaizallii B paMKax OJIHOTO CYJIOBOTO YCTaHOBH. 3 HOT0 TOYKHU
30py, «HAABHICTH OKPEMHUX MPUMINIEHbh HE MOXKe OyTH O3HAKOIO CIIeIialli30BaHUX
CyJliB 200 aBTOHOMIi CyZIOBOIO CaMOBpPsIIyBaHHs a00 PIIIEHHs CyJI0BO1 aJIMIHICTpallii
B 11ili oOmacti» [32, 37].

B minomy ix mosuiii 3acHOBaHI Ha ToMy, 1o crtarts 125 Koucrurymii
VYKpaiHu € BCEOCSHKHMM BH3HAUEHHSM OYJIIBHUITBA CYAOBOI CHUCTEMH YKpaiHU
BIIMOBIIHO JI0 TPUHLMUIIB TEPUTOPIATBLHOCTI 1 crheuianizamii. Bumieckaszane
BUIUTMBAIO 3 (opMyBaHHS 3 ypaxyBaHHSM OCHOBHHMX IPHHIIUIIB CYJOYHHCTBA,
BUKJIaJIeHUX Yy cTaTTi 129 OCHOBHOrO 3aKOHY, B paMKaxX CHCTEMHU CYJIIB 3arajibHOi
IOPUCAUKII CTIeIiali30BaHUX CYJOBUX OPTaHiB 1 iX BUIIKUX CYJIOBUX OpPTraHiB.

B minoMy, cyn po3ymieThCs SIK BIAMOBIAHMM CyJ 3 TIEBHOIO KIJIBKICTIO
polecyaTbHUX MOBHOBaXKE€Hb. OJHAK 110 MO3HINI0 aKTUBHO OOTOBOPIOIOTH BYEHI.
3okpema, H. CibinoBa 3a3Haumna, mo (akt OyTH TPUKIAAOM € MPOIEIypHOI
KOHIIETIIIEI0 1 03HAYA€E KIJTBKICTh MPOIECyaTbHIUX MIOBHOBAXKEHD CYAY MPHU BUPIIIEHHI
CYJIOBOTO PO3IIISIAY. ABTOp pO3risgae Taki 00OB'SI3KOBI YMOBH JJist (pOPMYJTIFOBAHHS
IbOr0 MPUHIUIY: MPAaBO YYACHUKIB CYIy OCKap>KUTU B CyAl BHUIIOI I1HCTaHIi;
3aKkoHOJaBYE BHU3HAYCHHS ICHYBAaHHS PI3HUX MOBHOBAXXEHb CYAYy IPHU PO3TIsial abo
PO3TIISAAL OHOTO M TOTO X crpaBu [33, 46].

Ak I. € MapoukuH BKa3zye, II0 BUIAJKOBICTh - 1€ OpraHizailisi Cy/IiB
BIJIMOBIAHO /10 HEOOXI1THOCTI 3a0€3MEUEeHHS TIpaBa Ha PO3IJIsi PIIICHHS CYly CYIAOM
Buioro piBHsA. OcoOucTa cUCTEMa € TapaHTIEl0 BUCOKOI SIKOCTI CYJOYMHCTBA 1
3a0e3mneuye KOHCTUTYIIHHE MpaBo Ha po3riisi pimreHns cyay [33, 101].

VY cBoto uepry P. O. Kyiibina BucTynae 3a MO3UIlI0 MPO TE€, IO MPUHITUT
TOYHOCTI BUKOPUCTOBYETHCS JIJIs1 JOCSITHEHHS IBOX OCHOBHUX ITLICH:

1) 3a0e3nedeHHs MPaBOCYAIsI PIIICHHS CY1Y;

2) 3a0e3meueHHsI JOCTYITHOCTI 1 CBOEYAaCHOCTI pieHHs cyay [34, 40-41].

[Tpodecop B. I. lIumikin 3a3Havae, M0 eIeMEHTAIBHUX € OJTHUM 3 IPUHITUIIB
oprasizaiii CyJ0BOI CHUCTEMHU 1 MIIKPECIIOE, M0 B TMEPEBaXHINA OUIBIIOCTI KpaiH
CYJIOBI CUCTEMH OpraHi30BaHi TAKUM YHMHOM, IO CYJOBl YCTAHOBH CTBOPIOIOTHCS IS
KOXKHOT'O €Tamny CYJ0BOT0 PO3Tysiay (€K3eMIUISIpH), 10 (PYHKIIOHAIBHOI aKTUBHOCTI,
SIK1 pO3MIIAIAI0THCS TUTBKH SIK OJIMH 3 BHIIB MTPOXO/KeHHS BUMaaky [11, 6].
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B.B. TopoBeHko oOOrpyHTOBYyE peai3alio MPUHLIUIY Creriatizarmii
HACTYITHUMHU T X0aMU:

1) six eleMeHT MOOYI0BU CUCTEMU CY/IiB;

2) SIK IPUHIIAI OpTaHi3allii MeBHOTO CYA0BOi YCTaHORBH.

TakuM YMHOM, 3TIAHO 3 TEPUIMM TMIAXOJOM CHeIlali3amisl SK MPUHIIHI
MOOYIOBU CHCTEMH CYiB 3araJIbHOI FOPUCAUKIIT 03HAYA€E OPTaHi3allito IEBHUX THUIIIB
CYyJIeH, SIKI € €JIEMEHTaMH I1i€i CHCTeMH, SKI HaJiJIeHI MOBHOBAXEHHSIMH, HASIBHICTD
SKUX JIO3BOJIAE iM 3alMaTHCS CIpaBaMH, SKI € OTPUMAHHWX BIJ TEBHOTO THITY
IIPaBOBHX BIAHOCHH. J[pyruil miaxig XapakTepU3YEThCS PO3YMIHHSAM creliiajizalii B
KOHKPETHOMY CYJ0OBOMY YCTaHOBI, III0 O3HAYa€ 1IEHTU(IKAIII0 OKPEMHUX CYAJIB, K1
€ ¢axiBIsIMU a00 CIeIiaTi3yI0ThCsl Ha PO3TJIS/l IEBHUX KaTeropii cIipaB, MOB'sI3aHUX
3 MIEBHUM THIIOM IIPaBOBHX BiAHOCHH. Taka creriaizallis B JIiTepaTypi BU3HAYAETHCS
SIK BHYTpIIIHS creriam3ais cypms [35, 13].

Ha niaTBepakeHHs BUIIEBUKIIAJCHOTO aBTOp 3BEpTa€ yBary Ha Toi ¢akrt, 1o,
HaIpUKJIaJ, «KJIACHYHUW» TPUHIMI CYIOBOI CHEUiali3alii CyaiB Ma€e KOHKpPETHE
MpoleCyalbHE 3MICT, SIKUA TMOBHHEH PO3PI3HITH CYJOBI PO3MISIH 3 ypaxyBaHHSIM
0COOJIMBOCTEM TpeaMeTa CHOpy, a TAaK0X PO3MOJLT B MOPSAKY, BCTAaHOBIECHOMY
3aKOHOM, OKPEMHX CYIAIB, SKI PO3IVISIIAI0OTh CIPAaBU BUKIIIOYHO IEBHIN KaTreropii
[36, 80].

Mu BBaxkaemMo, 1O CyTh NPUHLMIY CHeliami3anii B poOOTI BHUIIOTO
CIEI1aJII30BAHOT0 Cy/Ay MOJIATa€ B CTBOPEHHI CYJOBOr0O OpraHy (OKpemMux cyaiB abo
BEPIIMH X CUCTEM), IO BOJIO/II€ KOMIIETEHIIEI0 PO3TIISAATH JCSKI BUIU FOPUIAYHUX
CyHepevoK BIJMOBIIHO JI0 MPABUJI BIJIMTOBIIHOTO CY/IOBOTO MPOIEaypa.

B KOHTEKCTI JMOCHIMKEHHS MPUHIUI CIeliaaizaiii MOKHa y3arajibHUTH B
nporieci popmMyBaHHS 1 JISTTLHOCTI:

1) momo aBTOHOMHI CIIEIIai3oBaHl CyJOBI cuctemMu (Mmiaxin YKpaiHw,
Himeuunnn);

2) okpemi cyAu B paMKax 3arajibHoi (3BUYaiiHo1) topucaukiii (miaxin [Tamii,
[Tonbmi);

3) TUIBKM cHeniagizoBaHl CyAM aAMIHICTPATUBHOIO mpaBocydas (ImiaxiA
JIutBu, Jlatsii);

4) HexepaBHI YCTaHOBMU [JIsl BHPIIIEHHA CHOPIB B IMEBHHUX 00JACTIX
npaBoBux BigHOocUH (miaxig Crnonyuenoro KoposiBcTBa, @paniiis).

Ha piBHl BUIOro CHEHiali30BaHOTO CyAy TNPHUHIMI  CIemiaaizarii
MPOSIBIISIETHCS TAKOXK Y BBEACHHI crieniaiizamii Cy aiB, SKUi 311MCHIOETbCS IUIIXOM
BU3HAYCHHS CHCIIAIbHUMHU CYIJSMHU CHeIiamizamii OKpeMHX CYyIJiB, CyJIOBHX
KOJIET1#, Manar Cy/iB, JIJIsl PO3IIIALy OKPEMUX KaTeropiid CIpaB y MeKax BiAMOBIIHOT
CYJIOBO1 FOPUCIHKIIIT.

VY BHUTOKIB CTBOPEHHSI CHEIIai30BaHUX CYIIB CTOSATh CyHAJI Ta MPOKYPOPH,
SK1 BBKAJIM, 10 TEPAIEBTUYHUHN MIAXI]T O BUPIIICHHS MPABOMOPYIICHh HEOOX 1 THHIMA
JUISL 3MCHIIICHHS TIOBTOPHOTO TIPABOIOPYIICHHS Ta TIiABUIICHHS TI'POMaJICHKOL
oesnekn. ToMy KOPHCHICTh CHEI[lali30BaHUX CYJIB TOJSAra€e B TOMY, IO BOHHU
HaMararoTbCs BUPIMIUTH camy CyTh npobsemu. Lle monomoske yHUKHYTH MpoOiieMu
s BianoBigadya a6o crnuibHOTH. Cyjaji, MPakTUKW BiJIMOBIAHOTO TPaBOCYAMAsl Ta
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JIEp>KaBH1 CITy>KOU CHIBIPAIIOIOTh Ta YBAXXHO CTEXaTh 3a CIpaBaMu, 1100 JOCITTU
CIPHUSATIIMBOTO PE3YJIbTATYy.

CremianizoBaHi Cyau, SIK MPaBUJIO, CTBOPEHI Ta OpPraHi3oBaHi 3a OJAHUM i3
TPHOX OCHOBHUX NMPUHITUIIIB:

1. OpieHTanist Ha BUPIMICHHS MPOOJIEM - HAMATa€ThCsl BUPIIIUTH TPOOIEMY,
OpIEHTYIOUMCh Ha OCHOBHI NHUTaHHA. Takud WIAXIJ YacTO TMOKIAJAA€TbCs Ha
peabimiTarnito 1isi BAKOHAHHS CBOTO 3aBJIaHHS.

2. JIpyruMm KepiBHUM NPUHLMUIIOM € cHiBmpansd. BiH 3akinkae y4acCHHUKIB
IPOIIeCy Ta IHIIMX YYACHUKIB MPAIFOBATH pa3oM, 1100 BUPIIIUTH JIaHy TIpodiiemy. /o
HUX MOXYTh BXOIUTH CYIOBI PO3NOPSAHUKHU, CYIJ, aJBOKATH, HATJISAA0BI areHIli,
MOCTAYaJIbHUKH MEBHUX MOCIYT Ta YJICHU TPOMAJIH.

3. Tperii migxig - MiA3BITHICTh. BiH 3akiMkae 10 JOTpUMaHHSA BciMma
3aIliKaBJICHUMHU CTOPOHAaMH - BIJIOBiJladyaMu, CTOPOHAMH B CYJIOBIH 3aii, Jep KaBUX
Ta COLIAIBHUX CITYXO - UISIXOM BiJICTeKEHHS €(DEeKTUBHOCTI Ta pe3yJIbTaTiB.

Jlanuii cyn BOavae CBOIO BIANOBIJAJBHICTE SIK Y CYJOBOMY, Tak 1 B
rpoMajICbKOMY cepefioBullll. Tomy Bullle3a3HauCHI MPUHIIUITN OKPECTIOIOTh CIUIBHUI
Ta IHTEHCUBHUN XapakTep CHeliali30BaHUX CYAIB, THM CaMUM MIJKPECIIOIUN IX
KOPUCHICTh fK BHpilIyloul npoOiemMu. BiH 3akiukae 10 JOTpUMaHHS BciMma
3allIKaBICHUMH CTOPOHAaMH - BIANOBIJA4aMH, TpaBLSMU B 3alll CyAy, areHTamH
COLIAIBHUX CIY’K0 - NUIAXOM BIJCTEXEHHS €()EKTUBHOCTI Ta pe3yJbTariB. BiH
0a4uTh CBOIO BIJMOBIIANBHICTD SIK Y CYJJOBOMY, TaK 1 B TPOMaJICbKOMY CEpPEIOBHIIIL.
Tomy BuIe3a3Hau€HI MPUHIIUIN OKPECTIOIOTh CIUIBHUNA Ta 1HTEHCUBHHUM XapakTep
CHEIlali30BaHUX CY/AIB, THM CAMHM TMIJKPECIIOI0UN iX KOPUCHICTH SIK BUPINIYyIOUl
npoosIeMH.

[TutanHs Ipo Te, uu MOTpiOHA crelliam3alii, CKUIBKY CIIeIiali3oBaHuX Cy/IiB
NOTPIOHO CydYacHIW CyIOBIM CHCTEMI, OOTOBOPIOETHCS B 0OaraTboX IPaBOBHUX
cuctemax. JlesKi 3 SKUX MarOTh JAaBHIO TPAIMINIIO CYJIIB IIUPOKOTO MPODIIIIO.

301IbIIEHHST CKJIQJHOCTI CY4YaCHOTO CYCHIJIbCTBA 1 BHUHUKHEHHS HOBHUX
MPaBOBUX MOJIIB, B SIKUX JOMIHYIOTh TPUHIIUIIOBO TEXHIUHI CXEMHU, MOYKHA [M00AUYUTH
AK JOCKOHase OOIPYHTYBaHHs JJIs1 YTBOPEHHS CHEllali30BaHuX CyaiB. BUHUK HOBHIA
MacHUB CKJIQJIHMX CIpaB, M0 MiJHIMAIOTh CKJIQJHI MUTAHHS JJIs 3aKoHy. B cBoro
Yyepry creuliagizoBaHi CyJId MOTJIM O TaKOX CIPUSATH PILIEHHIO TPOo0iIeM, 0 3a4inae
pI3HI TpPaBOBI CHUCTEMH, a CaM€ 3MEHIICHHIO HAaBAHTAXKEHHS, 110 OOTSHKYIOTh
3BUYaiiHI cyA. | Bce *k cynoBa cremiamizamis MOXe TaKoX MaTh CYTTE€B1 HEIOJIKU:
1H1T1 HeOe3meka "13071p0BaHOCTI" CIeiai30BaHuX CY/IiB, TEHACHIS 0 CaMO130JIsII 1
ycepenrHi 0OMEKEHIX MEK MUTaHb, 10 BXOJATh B IX KOMITETEHIIIfO.

Cremianmizaiiisi CyZiB, SK MPaBWIO, BBAKAETHCS BAXJIMBOIO IHIIATUBOIO 3
pedopMyBaHHS PO3BUTOK YCHIMHOI cyfaoBoi cucrtemu. CymoBa crerianizamis
BBAXKAETHCS KOPUCHOIO HABITH JIJIS1 PO3B'sI3aHHS OUIBII MIUPOKUX MPOOJIEM PO3BUTKY,
TaKUX SK HEOOXIMHICTh OLIbIN €PEKTUBHOTO JOCTYITy 3a0e3leueHHs JOTPUMaHHS
3aKOHOJABCTBA, TMOJIIMIICHHS 1HBECTUIIMHOTO KJiMaTty a0o OUIbIl aJeKBAaTHOTO
3aXUCTY HABKOJMIIHHOTO CEPEIOBHUIIIA.

Hocnimkenns, nposeaeHi B Cnomydenux Illtarax, ABcTpanii Ta IHIIHX
KpaiHax, mokasajiu, [0 Creliaizallisa MoXe OyTH KOpUCHA ISl OTIMIIEHHST 00pOOKH
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OUIBII CKJIAJIHUX CIPAB, 1110 BUMAralOTh CHEIialbHOI €KCIIEPTU3U 3aKOHY. TakuX sk B
0aHKPYTCTBO, 200 BITHOCHUTHCS 10 HABKOJIHUIIHHOTO CEPEIOBHINA, UM TCHUXOJOTIUHI
npobsieMu 13 310poB'aM. B Takux Bumagkax, MOBUHHI OyTH PO3TJISHYTI MO-Pi3HOMY,
mo0 Kpamie BimoOpakaTu MOTpeOM KOHKPETHOI TPyHmU CTOPIH CYAy, HaNpUKIaa
Oi3Hec-crpaBu abo cimeiiHi cipaBu.[37]

OpHak 1 JOCHIKEHHS TaKOXX BKa3ylOTh Ha Jeski Hemomikud. Hampuxman,
0COONMMBY yBary, 1 BHUIUICHHS JOJAaTKOBUX pecypcus MOXE€ TIPH3BECTH JI0
CIPHUIHSATTS, IO CYJ HaJla€ MUIBIOBI «IOCTYTW» OI13HEC CIUIBHOTI, @ HE 3BHYAHUM
rpoOMajIsTHaM.

VY neskux BUIaaKax OyJM CTBOPEHI CIeliajdbHI CyJaId, KOJIU poboue
HaBaHTAXEHHSA ()aKTUYHO HE BUIIPABJIOBYBAJO JOJATKOBI IHBECTHINI. Y 3B'SI3Ky 3
YUM BUHHUKAIOTh MUTAaHHS TPO Te, YU MOXXHA Oyn0 O Kpalle BUKOPHCTOBYBATU
pecypcu 1010 MOMIMNIICHHs AISUTbHOCTI cyay. B 1HIIUMX BUIagkax 3a3Hayanocs, 10
CyIUIl, SIKI MPAaIlIOIOTh TUIBKK OJIMHUM THUIIOM CIIpaB MOXXE O3TJISJaTH CIpaBU 13
IIMOOKKUM PO3YMIHHSIM, ajie By3bKa €KCIIEPTU3a, MOXKE 0OMEXKYBaTH iX (DOKYC 1 BECTH
710 0OMEXEHOTO TOTIISITY Ha 3aKOH.

Crnemianizaiiisi CyJiB € MIBUAKO 3pOCTAlOu0I0 TeHACHII€I0 B CrHoiydeHuX
[rarax, €Bponi Ta OaraThOX IHIIMX KpaiHax perioHu cBiTy. OJHE HeTaBHE
JOCIIJKEHHST TTOKa3aJlo, 0 cTaHOM Ha BepeceHb 2010 poky HamidyBajocsi OJU3bKO
360 cynu 1 TpuOyHaIM B MICIIl IO BCbOMY CBITY, 3 OUIBIIICTIO 3 HUX, CTBOPEHUX B
nonepeaHboMy I'aTh pokiB. [38] A gocmimkenHs 2012 poky, IpoBelCHE
KaTaJori30BaHUM MDKHAPOIHUM 1HCTHUTYTOM I1HTEJIEKTYaJbHOI BJIACHOCTI, IMOKA3ajo
MOSIBY CIEIIalli30BaHUX CYJIB 3 MpaB IHTEJIEKTyalbHOI BiIacHocTi B 90 kpaiHax
AsziaTchko-Tuxookeancbkoro periony, €sporni, Ha bianzbkomy Cxomi 1 B IliBHIUHIN
Adpuni, Tpomiuniit Adpuri, [TiBaiuniit 1 [TiBnenniit Amepuku, i Kapudcbkmii. [39]
CTBOpeHHs CIeliali3oBaHNX CIMEMHHUX CYyAIB 1 3pOCTaHHS YHCJIa TEePaneBTUYHUX
CYIliB TaKOX OyJM 3aJI0KyMeHTOBaHI B ychoMy CBIiTi. [40] Jlesiki CTBEpIKYIOTh, 110
OCHOBHOIO MPUYUHOIO TAKOTO PO3BUTKY MOJIIM € 3pocTaroya creriaiizaiis mnpasa i
3pocTaroua CKIaJHIiCTh TUM. [41]

[HII1 MOCUTAIOTRCSA HA pAJl IEpEBar, sKi MPUHOCUTH CIeliaii3alis, TaKUX K
01111 €(heKTUBHI TPOIIECH, OUIBII TIMOOKE PO3YMIHHS 3aKOHY 1 PIIIEHHS CYIy PO
CTOPOHM Ta iX OTOUEHHS CYIJIsAMH. Xoua € JOKa3u MiABUIIEHHS €(EeKTUBHOCTI 1
HaBITh J[I€BOCTI B JOCSTHEHHI IIJIEH, TaKUX SIK, HAMpUKIaJ, 3HWKCHHS PEIUIUB
3JIOYMHIB y TEeBHUX oOcTaBuHax. [42] JlaHl pe3ynbTaTH BUMArarTh MPaBUILHUX
YMOB, 1 TOKa3iB MiATPUMATH 1HIII MPETEH31i, 0COOIMBO, III0 CTBOPEHHS CIEIIaIbHOTO
rOCIOJAPChKOTO CyAy TIOKpally€ IHBECTUIIMHUNA KIIMaT B KpaiHi JOCHUTH
HEOJHO3HAYHUM.

Crienianizanisi Cy/IiB 3a3BUYail 03Ha4ae, 10 Cy/1 BOJOIIIOTh CHeiaTbHUMU
3HAHHSIMHU B OCOOJMBINA 00JIacTi TIpaBa. BigbIl KOHKPETHO, 1€ TAKOX O3HAYaE, IO
OKpeMi BHJIA CYJOUYMHCTBA JICIIO 1HAKII, MOXJIMBO, HABITH OKpEMI BiJ] IHITUX. Y TOU
yac sIK Creriagizailis B [IbOMY CEHCl 3pocTaroua TEHICHIIIS,, BOHA HE HOBa 1 6araro
OPUKJIAAIB CyJI0OBOI crieliaiizalii B yCbOMY CBITY 1y Pi3HUX MPAaBOBUX CUCTEMAX.

Cyau, siKi po3IJisiiajii KOHKPETHI KpUMIHAJIbHI 3JI0YMHH, OYJIM ONHKCaH1 1Ie y
CraponaBHbomy Pumi, [43] 1 cyau, 10 chemiami3yloThCs HA MOPCHKOMY IpaBi B
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Anrnii,14 cromitra.[44] ¥V Cnonydenux Illtatax npukiagoMMmM MOXE CIyTyBaTH
crermianizoBanuii ¢y JlemaBepcbkoro kaHmjiepeTsa. [45] [HIm mpukiIaayd BKIFOYAIOTh
«conseils des prud ' hommes» (cyam mo TpymoBux crmopax) ctBopeHi B 1806 p. y
@panmii. [46] Cymu y cnpaBax HenoBHONITHIX B lmminoiici B 1899 poky [47]
CTBOpPEHHS CIIELIaIbHOTO Cyay Mo TpynoBux cmopax B Jauii B 1910 pomi, [48] A
takox [lIBeacoki BoaHi cynu B 1918 pori.

CporoAHimHs 3pocTaroya TeHSHINS 10 cremiaizalis Cyy ClOCTepiraeTbes
0 BCii 3eMHIiH KyJi, 3 JETKUM OKPEMHM BIIMIHHOCTSIMU MK IPAaBOBUMHU CUCTEMaMH
1 perionamu. IcTopuuHo chopmyBanach OUIBII IIMPOKA CHCTEMa CIieliani3allii B y
0aratbox KpaiHax IUBLIBLHOTO MpaBa. Y KpaiHaxX 3arajbHOrO IMpaBa TPaaUIIAHUN
I1JX17] CTBOPEHHSI CY/AIB 3arajibHOi IOPHUCAMKIII, XapaKTePU3Y€EThCS IOPUCAUKIIEIO B
MOE€HAHHI 3 OUIBIIOI MICIIEBOIO THYYKOCTIO TPH BHU3HAYECHHI MISUIBHOCTI CYIY,
IIPU3BOJIMTH JIO BEJIMKOT PI3HOMAHITHOCTI CIEIiali30BaHUX CY/IiB.

Crymiap criemiamisamii B OyJab-gKid CHCTEMI Ma€ TEHJSHIIIO0 10 3POCTaHHS
BIJINOBIJIHO €KOHOMIYHOTO PO3BUTKY 1 PO3BUBHUTKY MpaBoBoi 0azu. Toil (akT ,0ubmn
CKIagHUM 1 crneur@iuHuii mpaBoBa Oa3a cTae 1 OUIbII BUTOHYEHE EKOHOMIYHE
HaBKOJIMIITHE CEPEAOBUIIE, BETUKUI I3BIHOUKH JJISI CTIEIiai3allii.

Xoya cpoemiamizamis MOXE TakoX OyTu pe3ynbratoM KOHCTUTYLIMHOI
BUMOTHM, HallyacTillle L€ MOB'A3aHO 3 KOHKPETHUMH MOTpedamMu a00 BUMOraMmu, 3
30BHIIIHIX MO BIAHOWIEHHIO 10 CYAIB JDKEPEI, Kl HEOOXIJIHO PETENbHO BUBYHUTH,
1100 BU3HAYMTH, UM CIIelialii3allisi KOPUCHOIO, 1 SKIIO TakK, TO ska ¢popma abo MOeIb
crieniamasarii Oyjie HalKpaIiox.

HapiTh ropuaudHi BUMOTH O CTBOPEHHSI CIICLIaT30BaHUX CYJIB (TaKuX, SK
CyIld y CIpaBax HEMOBHOJITHIX a00 y CIMEHHHUX ClpaBax), K MPaBUIIO, PE3yJbTaT
30BHIIIHBOTO TOMUTY 1HOJI MiJIKUBIIOETHCS HE3aJOBOJICHICTIO THM, SIK MPUBATHI
BUIAJKK 00poOIIAIOTECS abo mporpec. YacTo mparHeHHs 10 3MIH € Pe3yJbTaToM
JOCIIIKEHB, SIKI OKPECIIOIOTh OCOOJIMBI BUMOTH, SIKI HE JOTPUMYIOTHCS CyJlaMu abo
MOSICHIOIOTh, YOMY PO3IJISI/ ICSIKUX CIIpaB 3aiiMae OUIbIlle Yacy, Hi’K BOHU MOBHHHI,
a00 BiJl EKOHOMIYHUX a00 rPOMAJCHKUX TEHACHIIIHU, sIKI TIepea0adarTh HEOOX1THICTh
crieriani3aiiisi IpoIeciB.

Sk 3a3HaueHO B  JIOMOBIiJI, OMYyOJIIKOBaHIM  pPoOOUOI0  TPYIOIO
KoncynbratuBuoi pamgu €Bponeiicbkux cynais (CCJE) B Oepe3ni 2012 poky,
“OCHOBHOIO MPUYMHOKO CYJIOBOI crerianizaiii € 301IblIeHHs crelianizalii mpasa i
3pocTatoua CkiamHicTh cmpaB." KoHCyiabTaTMBHAa pajga TaKoXK BKaszaia, IO
MparHeHHsl 0 Cremiamzamii Moxe OyTH SK BHYTPIIIHIM, TaK 1 30BHIIIHIM
(CycnuibHUI TIOMHT, 10 BUMArae, 1moo Cyaji MpoJEeMOHCTPYBATH Kpallll €KCIepTHI
3HaHHS Ta €(EKTUBHICTh). A TaKOX, IO CHeMiam3alis CyAIiB BCE TOCTpIIIe
BIUyBa€THCS MOTpeda y 3B'S13Ky 31 CreMiaIi3alliero aBoKaTiB 1 MpoKypopis. [41]

[TpuxunbHUKY crieriamizamii 3a3BU4Yail  CTBEPKYIOTh, IO CIIeIiali30BaH1
CyIld MalOTh TPU MIEPEBaru:

1. Tlo-nepuue, ue miaBuiieHHs edekTuBHOCTI. CrernianizoBaHl NpoLeAypH 1
nepcoHan B CyAl, fAKi J100pe po30uparoThcsi B LUX BUNAAKAX MPU3BOIATH 0
BIOPSIIKYBaHHSL —omepaniii 1 OuIbll  epeKTUBHOI OOpOOKM CyHOBHX CIOpIB.
[lepenanpapisitoun  BIAMOBIIHUM KJAc CHOpaB B CIHELIANI30BaHl Cy[Id, TATap
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3pOCTalOYOro HABaHTAXXEHHS Yy 3BUYAWHUX CyJax Oy/le CKOPOUEHHUMH, IO TaKOX
MMO3UTHUBHO MTO3HAYUTHCS Ha 1X TISUTBHOCTI.

2. Ilo-gpyre, cymoBa Bianga (axiBIiB MPU3BOIUTH 1O OUIBII SKICHUX
pillleHb, 0COOIMBO B CKIaAHUX 00IACTI MPABOBOrO PEryIIOBAHHS. [X GLIbIINMIA JOCBIN
1 3HaHHS TpPHUBENYTh A0 KpalluX pillIeHb, KpAIIMX pe3yJbTaTiB A CTOPIH B
CyZIOBOMY TIPOIIECi Ta OUTBIIOT 3a0BOJICHOCTI KOPUCTYBAiB.

3. Tlo-Tpete, CTBOpEHHsSI CIEIIalli30BaHUX CYIOIB 3  BHUHATKOBOIO
IOPUCIUKITIEIO B TIEBHUX O0JIACTSIX MiABUIIUTH OJHAKOBICTH PIICHH B ITUX 00JACTSX,
CIIPUSAIOYM THM CaMUM TIJBUINCHHS Iepea0adyyBaHOCTI 1 JOBIpH 10 CYAIB 1,
MO>KJIMBO, 3HWYKEHHS YMCJIa aresiii.

CBiTOBUM JOCBIJ 1 CyJ HaBKOJUIIHBOTO cepenoBuia Hosoro IliBmenHoro
VYennscy B CigHei ABcTpaliisi MiATPUMYE BUMOTY MPO MiABUIIEHHS €PEKTUBHOCTI Ta
AKOCT1 MpUMHATHX pimeHb. [49] Choemiani3zoBaHUX CYJM, CTBOPEHI IJsi PO3TISITY
PI3HHX THIIB CHpPaB 3aJIEKHO BiJ CKIAJHOCTI, METa Ta IMIBUAKOI OOpOOKH CHpasB.
Hanpuknazn, nepuii npuckopeHi cyau 3 HapkoTukiB B Cnomydyenux IllTtarax, € me
OJIMH TPUKIAJ, IO MIATBEP/UKYE MPUIYIICHHS NpO Te, L0 CHeliam3anis MOXKe
MPU3BECTH 1O MIJBUIIEHHSA €(EKTUBHOCTI, OCOOJIMBO, SAKIIO 1€ OAHA 3 LU
criemiaii3allii Ta IpUCyTHS OPIEHTOBAaHICTh caMme Ha el acrekT. [50]

€ ¥ 1HOI mpUKIaAM, K1 MOKa3ylTh, IO CHEHiaTi3allis MOXE MiJBUIIUTH
€(EeKTUBHICTD 1, MOKJIMBO, MOJINIIUTE PilIEHHS. AJie HArojoc Ha OUIBII IIUPOKOMY
NUTAaHHI PO3BUTKY, SIKUA MOXE MPOOYAUTH CTBOPEHHS CIEIIaji30BaHOTO CYIY,
MOXJIMBO, He Oyne mnocsaruyro. I[lpuknaxg Tanzanii 2005 poky, CTBOpeHHUi
KOMEPIIIHHUN Cy/ KpaiHu HE 3p0oOMB HISIKOrO BIUIMBY Ha JuIoBOMYy KiimaTi. Lle He
MOBUHHO CTaTH CIOPIPU30M, OJHAK, BPAXOBYIOUH, IO OI3HEC CHUIBHOTA HE BBAXKae€,
0 CyAW MAarOTh BaXJIMBE 3HAUEHHS ISl MOTO0 MPUUHATTA PINIEHb, 1 10 TIJIBKH
oOMeXkeHa  KUIbKICTh  MIANPUEMCTB  KOJU-HEOYIh  3HAAOOUTHCSA, 1100
BUKOPHCTOBYBATH Iicii cya. [51] Iumn gocimkeHHs CTaBIATH ITiJ MATAHHS LIHHICTh
PO3BUTKY BEJIMKOI CyJ0BOi €KCIIEPTU3H 3 CIIELIalI30BaHOrO MPEAMETY MUTAHHS, a00
MpUHANMHI 3aPONOHYBAaTH 00EpPEkKHICTh, 100 OOMEXKUTH OUYIKYBaHHS, MOB'A3aH1 31
3HAYHOIO SIKICTIO yIOCKOHAJICHb.

Jlesaxi JOCHIDKEHHSI CTBEPKYIOTh, 110 CIEIiali30BaHl CyId TUIbKU
nyOmto0Th poOOTYy IHIIMX €KCHEpTIB (HANpHUKIaJd, TEXHIYHI eKchepTh ado
MOCTAYaJbHUKU COIIAJIBHUX TMOCIYT 1 JIKyBaHHs) Oe€3 J0/aBaHHS JOJATKOBUX
e(eKTUBHUX MepersiaiB pimeHb.[52] JlocmimKkeHHs, K1 MOPIBHIOBAIN MPUUHSTTS
pIIIEHb TOCBITYEHUX CIICIAII30BaHUX CYAIB 3 MATEHTHUX CIIpaB, HAPUKIIA]I, MEHIII
JIOCBIIYEHI, HE TIOKA3QJIA PI3HUIN B SIKOCTI MPUUHITHX HUMHU PIlIEHb, TOBOPUTH PO
TE, 10 JOBrOCTPOKOBA CIICIiai3allisi B OHIi obmacti Moke OyTH HebakaHo10.[53]
3HOBY K TaKW, IHIII JOCTI/PKCHHSI TOKAa3ald, IO PIMICHHS CYyHiB, sIKi OTpeOyIOTh
ICTOTHMX 3HaHb B KOHKPETHINM TpPEeIMETHIM 00JacTi, SK MpPaBWiIO, OUIBII BHUCOKO
IHYIOThCSI CTOPOHAMU B CYJIOBOMY IPOIIECi, 1110 € BAKIMBUM MipKyBaHHIM. [54]

IcHye TakoX JIesiKi CBIIYEHHS TOTO, IO CHeIiai3alisg MOXe MaTH HEeraTHUBHI
HacaiaAKu. Jlo HUX BIIHOCATHCA OOMEXEHHS PECYpPCH, JOCTYIHI JIJIs 3arajbHUX CY/IB,
HaJaHHS TUIBIOBOTO PEXKUMY I OKPEMHX BHITQJKIB, SIKI PO3TISIAIOTECS B
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CIeliali30BaHUX CyJlaX 1 MOMKJIMBUN BIUIUB CYJ/IIB 13 3aHAATO BY3bKHUM IIOTJISAIOM Ha
MMUTAHHS, SIKUM 3aMA€ETHCA CY/I.

€ moOoroBaHHS, MIAKPIIUICHI MOKa3aMu 3 JESKHX JOCHIHKeHB, [55] 110,
MOYMHAIOYH 3 CY/JIIB, aJJBOKATIB, EKCIIEPTIB Ta 1HIINUX CYO'€KTIB, Kl OEpyTh y4acTb y
CYIOBUX PO3TISAAX MO CIpaBax, M0 PO3TIISIAIOTHCS CHEIiali30BaHUMU CyAaMHu, SK
npaBmiio, OyZe HEBEIMKOI TPyHor0 B KOXHIM topucaukiii. Cyaal CTaHyTh IyxKe
3HalioMi 3 yciMa yYacHHKaMH JaHOTO CYyJIOBOTO IMPOIECy, IO BeAC JO0 OiIbII
He(OPMaJIBHOTO 1 CTa€ MOTEHLIWHOIO Mpe(epeHIiel0 B3aeMOll, 30UIbIIYIOYH THM
caMuM HeOe3neky Kopymili. [56] IHmn Bij3Ha4yarTh, MO 3aHAATO J0Ope 3HAHHS
CTOpIH MOK€ TaKOXX MPU3BECTU J0 YMEPEHKEHOCTI B PIICHHSIX CyAaiB. UMM MeHIie
IOPUCAUKIIIS, SK BBAXKAEThCS, TUM BHILE PU3UK OyTU 3aHAATO "ONM3BKUMH" 10
CTOPIH, SIK1 3BEPTAIOTHCS JI0 CIEI1aIlI30BaHUX CY/IiB.

Ti, xkoro TypOye HEraTMBHUN BIUIMB CIeliali3allii Ha SKICTh NPUUHATHX
pillleHb, TaKOXX BIJI3HAYAIOTh IIHHICTh «CYJJIIB-HECIEIIalICTIB», K1 MPUBHOCATH
IIUMPIIMK JOCBIJ Yy CIHeIiaai3oBaHl CIpaBH, Takl SK EKOHOMIYHI Ta COLIaJIbHI
HACJIJIKW BUHUCEHUX pillleHb. [957] IHII BBaxkawTh, IO CHELIATI3ALIS MOXKE
MPU3BECTH JI0 BTPAaTH 30pYy, Y BHUIJISAl 3aBHUILECHHA a00 3aHMKEHHS aKTYaJbHICTI 1
BIUTMBY CHEIIaJbHUX MPAaBOBUX MTUTAHb.

Byno Takox BiJI3HAYEHO, IO BIJICYTHICTh 3araJIbHUX 3HAHb 1 JIOCBIYy 3aKOHY
B MIpy HOr0 po3BUTKY MOXKYTh MAaTH HETaTUBHI HACIIAKH JUIsl Kap'€pHOI MOOLIIBHOCTI
1 3arajJpHOT KOMIIETEHTHOCTI CYJJIB Ta IHINUX NpaiiBHUKIB. [HOMi, 3m1aBanocs O
TpUBIAJbHI TMTaHHS, Takli SK BIJHOCHUM CTAaTyC 1 3HAYUMICTh CYIIIB Y
CHeIlai30BaHUuX CyJaxX, MOXKe CTaTH JKEepPEIOM HEBJOBOJICHHS CEpell caMoi CyA0BOi
BJIQ/IM.

Inma npobrmema - 1e JOJATKOBI pPeCypcH, HEOOXITHI JJIS CTBOPCHHS
creriamizoBanux cyAiB. OKpiM TOro HEOOXITHICTh MEPEKOHATUCS, IO BCS CYy/IOBa
cUCTeMa TMpamrpe JJo0pe, a He TUIbKK CIeliali3oBaHl CyAu, SKI MOXYTb
o0CIyroByBaTM TUIBKM TME€BHI TpyNnH KOPUCTYBadiB cCyAy. IHOAl CTBOpPEHHS
CIIELIIBHOTO CYIy JIS OAHI€T MpoOJieMaTUKU MOXE€ OYyTH MEHII HIX JOCTaTHIM
IIBUJIKUM BUPIIICHHSM OUIBIIOT TPOOJIEMH.

PilieHHs mpo BAOCKOHANIEHHsT OOpOOKa OJHOIO THILY CIOpIB MOXE OyTH
crioyaTky ao0pe BumpaBaaHa. Skio nmorpeba BeliMKa, BIUIUB JOCBIJ CIELIAIBHOTO
Cyny Moke OyTH 3HAYHWW, a TaKOX TOCITY>KHTH OCHOBOIO JUIsI OUTBII ITUPOKHX
MaiOyTHIX pedopM B LUIAX MOJIMIICHHS y BCIX cydaX. AJle sIKIIO 3MIHU MPUHECYTh
KOPUCTh TIIBKA HEBEIUKIA Tpymi, TO3WUTHUBHI PE3yNbTaTH HE TEPEHOCATHCS
MO3UTUBHUX PE3yJIbTATIB, IHBECTHIII] CTAIOTh CYMHIBHUMH.

B opranizamiiiHomy tiaHi HEOOXITHO BHUPIMIUTH OaraTo NHUTaHb IS
3a0e3neyeHHsl TOro, moo cremniani3oBaHi cyAu Oyld KOHKPETHHUMH TIUIBKU IIOJ0
THUITY, a i1 10 C1IOCO0Y PO3TIISAY CrpaB. Y 3B'S3KY 3 UM JCSKI €KCIIEPTH KPUTHUKYIOTh
MO>KJIUBICTh TOTO, IO CHEILiali30BaHl CyAM MOXYTh 3JA1MCHIOBaTH HENPaBOMIpHI
MOBHOBA)XEHHSI, 11100 PO3BUTKOM IIpaBa B CBOIiX o0OsacTsax creriamizaiii. OcobimBo
SKIIO 1€ CIEeliali30BaHUM CyJl BUAA€ KiJbKa EKCIEHTPUYHE TIIyMauyeHHS OUIbII
3araJibHUX MpaBuil. TakuM YMHOM, 30KpeMa BaXKJIMBO, 1100 CHeliaii3oBaHl CyIu
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CTBOPIOBANUCS 0€3 KO JUIsl IPaBOBUX BUMOT, a00 HEOOTPYHTOBAHOTO OOMEKEHHS
IIpaB CTOPIH B iM's OUIbII €(PEKTUBHOT PO3TIIALY CIIPAB.

BinoOpakaroun aHaloOriuHi 3aKJIOMOTAHOCTI, BHUCIOBJECHY B psAl KpaiH,
KoncynpratuBHa pana €sponericbkux cyaniB (CCJE) y cBoiit monosiai 3a 6epe3eHb
2012 poky, mo3HaueH1 Mexi 1 HeOe3MeKu crerianms3arii:

*  pPU3UKU i1 HE3aJEKHOCTI 1 HEYNEepeHKEHOCTI cyaai (B pe3ynbTaTi
(baMUTBAPEHICTh 31 CTOPOHAMH a00 iX aJBOKATAMH);

. pU3UK BTpy4YaHHsS 3 OOKy BHMKOHABYOi BJIaAM Ta aaMiHICTparii, fKi
MOXXYTh OyTH HE 3rOJIeHI 3 PIIICHHSAMH B 3arajbHUX CyJlax , a OTXKe, MParHyTu J0
PI3HUX pe3yJIbTATIB Yepe3 clieriaaizoBaHul Cy/I;

*  HeOe3neka Il €JHOCTI CYJ0BO1 BJIAJIN;

*  MOTEHII/HA HEPIBHICTh Y JIOCTYII JO MPABOCYIAS B MOXKIUBOCTAX MaTH
(axiBlg 3 KOKHOTO MMUTAHHS,

*  3aKJIONOTAHICTh 3 MPHUBOAY TOTO, L0 Yepe3 CKJIAJHICTb KOHKPETHOI'O
MMTaHHA 1 PO3BUTOK IpaBa, CIELIAlI30BaHl CyAjal OUlblIE€ HE MATHUMYTh 3HAHHA
IHIIMX HanpsAMKax, 10 BUXOJATh 332 PaMKH BJIACHOI crieniaimizaiii. BaxxnuBa nanka,
ska Oy/ie BTpadeHa, sIKIO BCl iX poOOTH 1 OCBITa BIIOKPEMIICHA BiJ] 3arajJbHUX CY/iB;

*  PHU3HK TOTO, IO PO3APOOJICHICTh AISUIBHOCTI CYIAl 1 3HAHHS 3aKOHY
MOXYTh (DAKTUYHO MPHUBECTU [0 3HWKEHHSA SKOCTI pIIIEHb B JOBIOCTPOKOBIM
MEePCIEKTHBI;

*  PHU3HMK BTpAaTH THYYKOCTI B PO3BUTKY IMpaBa, SKIIO CYJIOBI PIIICHHS
3aBIKIM JOCTABJISIETHCS THM CAMUM OOMEKEHUM YUCIIOM 0ci0. [58]

[Ipy npuifHATTI pilieHb HAa KOPUCTh ab0 MPOTH Cremiaizaimii B Pi3HUX
dbopmax, 1l MUTAaHHS TOBUHHI OYTH PETENHHO PO3IIISIHYTI 1 BiOOpaXkeHi nmpu BUOOP1
IiIX01y, MOJCII 1 cTpaTterii cneriam3altii. Te qociipKeHHs, K1 Oy MPOBEICHO IS
BU3HAYCHHS BIUIMBY CIIeLIai3alli, MATPUMYIOE 1710 PO Te, 10 MOKHA JOCSTTU
O1IBII0T €(hEKTUBHOCTI Ta KPAIIOTO PO3YMIHHS MPEAMETA, 10 MiJABUIILYE JOBIPY 10
BUPILICHHS.

IcHye Tako ne-1Ki CyMHIBH B TOMY, IO CYIJl MOBMHHI MaTH JOCTAaTHbO
pPO3yMIHHSI MpeaMera sl po3yMiHHS 1H(opMmalii, MpeacTaBiIeHOi CTOPOHAMHU Ta
IHIIMMH €KCIIepTaMU yYaCHUKAMU CpaBu. TakWM YHUHOM, I[IHHICTh CeIiai3allii sk
TaKoOi HE CTABUTHCS MiJ CYMHIB, a CKOPIIIE CTaBUTHCS 1]l CYMHIB 3aCTEPEKEHHS, 110
crieniamizanii Mo)kHa JOCSIITH Oarato. A OTXKe, BapTICTh 1 MOTEHIIIHI HEIOIIKU
MMOBUHHI OyTH PETEIHHO 3BAXKEHI1 JJIS IPUNHATTS PIIICHHS, 11010 CIeIiai33allii.

[Ipu mpomoBkeHi criemianizaiii 0epeThCsl 1 BUOUPAETHCS KOHKPETHA MOJICIb.
CynoBa cremiamizariisi Moxe mnpuidiMatu pizHi popmu. OOpaHa MOjeNbh MOBHUHHA
BiJI0OpakaT Bary OCHOBHHX MPOOJIeM, MICIIEBI YMOBH, OCOOJIUBO KIJTBKICTh CIIPaB
JaHOTO THUIly, OYTH OpIEHTOBaHA Ha CIeLiali3aliio 1 30BHIMHIA monuT. YuM Bulle
KUTBKICTh BHITQJIKIB, III0 BUMAralTh CIEIIaIbHOTO 3BEPHEHHS, TUM BUIIPABIAHHS TS
1HBECTYBAaHHS B HBOTO.

B pamkax koXHOI 3 HUX MOJEJeH creriamizaiis MOoXe NpuiiMaTh pi3Hi
dbopmMH, BKIIOYAIOYH:
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* KonkperHuili BuMagok ab0 KOHKPETHY TEeMy, Taka $K KpHUMiHaJbHI,
KOMepIliiiHI a0 3eMesbHI MUTaHHs, ab0 ChemianbHi MiJ KaTeropii, Taki fK CiM'd,
OaHKPYTCTBO, KOPYIILisi, 800 HAPKOTHUKHU ;

[leBHa Tpyma KOpHWICTYBadiB, HANPWUKIAJA, TOProBI OaHKW, HETIOBHOJITHI,
IMMITpaHTH a00 KOpIHHI TPYTIH;

» KonkpeTHuii eram mpoiiecy, IO BiTHOCUTHCA 10 BUHECEHHSI BHUPOKY abo
MIPUMYCOBOTO BUKOHAHHS PIIlIEHb CY/IIB;

» Konkpernuii reorpadiuHuii paiioH B MeKaxX IOPUCIAUKIIS Cyay, HAllPUKIaa
IJIEMIHHHUX CYiB a00 Cyay CIUJIBHOTH;

» KonkpeTHa 1ogaTkoBa ociyra BUMOTa, sIK CyM CiM'T Ta JIIKyBaJIbHI CY/IH.

AHani3 BUIlle 3a3HAYEHUX JTYMOK Ta MO3UIIKM JO3BOJISIE KPUTUYHO MITIATH 10
CBOIX CY/UKEHb 1 CGOpPMYJIIOBAaTH CBOIO BJAacHY HAayKOBY IIO3HUIIII0 Ha OCHOBI
KPUTUYHOTO PO3TIISIAY IUX TYMOK:

1. KoxeHn nepkaBHUW oOpraH, B TOMY YHCJIl CIELiai30BaHUN Cy,
MPU3HAYAETHCS I BPETYJIIOBaHHSA a00 BHPIMIEHHS MEBHOTO YWCia CrpaB. TakuMm
YUHOM, I aTpuOyTH MOKHA BIAHECTH A0 KBadi(lKalliHUX OCOOJMBOCTENH CaMOro
CIEL1aJII30BAHOTO OpraHy.

2. Croeuudika cy0’€KTHO-00’€KTHOTO CKJIaay IPaBOBOTO PETyIIOBAHHSA,
TAaKOX HE BHOCUTH YITKICTh B PO3yMiHHS cuTyallli. ToMy fK HE HaJa€e BIJAMOBIIl Ha
MIOCTaBJIEHE paHIlIe MUTAHHS BIAHOCHO cnenu(IgyHOCTI, 00 3a3BUYail KOXHA CIIpaBa,
IO MiAJsArae CyJOBOMY pO3IJIAYy MICTUTh XapaKTEPUCTUKHU CYO’€KTy Ta 00’ €KTy
npUTaMaHHi TUIbKY iH.

3. TloHaTTs cnemiani30BaHOTO CYyIy Yepe3 KaTeropilo Creriaii3oBaHol
KOMITETEHIII MICTUTh HaOarato OlJIbIlle MHUTAHb HDK CAaMHX IMOACHEHBL. TakK SK
3QJIMIIATECA 30BCIM HE 3pO3YMITUM y 4YOMY cCaMe TMOJisirae ‘‘Creliajii3oBaHiCTh
B1MOBITHOI KOMIIETEHI].

4. Peamizamiss TPUHIUIY CHeIiamizamii CyAiB MUisixoM (HopmyBaHHS
MIJICHCTEMHU CHEI1alli30BaHUX CY/IB 3HAXOJUTh CBO€ BTUICHHS (PYHKIIOHAJIBHOTO
pO3MO/LTY MOBHOBAKEHb y CYIOBIM cHUCTEMI. 3aBASKA TaKOMY PO3MOJALTY CyA0Ba
CHUCTEeMa TparHe 30CEPEAUTH 3YCUJUIS Ha BUPINICHH! BIAMOBIIHUX OpPraHiB MEBHUX
KaTeropiil mpaBoBHUX CHOPIB B paMKaXx BIAMOBIIHUX TUIIIB MPABOBUX BITHOCHH.

5. Coemamizamis CyAOBOi BJIaAM € TNPUHIUIOM 1i  OYJIBHUIITBA,
oprai3aiiifHo-npaBoBow (HopMOI0 peanizallli SKoi € CTBOPEHHS, 3 OJHOTO OOKY,
CHeIiaji30BaHuX CY/IB, a 3 1HIIOTO - CIeIiali30BaHuX paj (majgaT 1 ToMy MoaiOHOTO)
B caMUX Cyndax. Y IbOMY KOHTEKCTI CHeliaii3aiis CyIiB (CyJoBa cHCTEMa) He
000B'SI3K0BO TIOB'S13aHA 31 CTBOPEHHSIM CTICI[1aTi30BAHOTO CY/Ty.

6. IlimBomsum MiACYMOK XOTiocs O TaKoXK 3a3HAYUTH, IO CIeliai3aris
CYZIOBO1 MISUTBHOCTI € OaratorpaHHUM TpUHIMNOM. [lo3uTHBHUMII MOTEHIIAN, SKOT
MOXE€ 1 TIOBMHEH peaji3oByBaTh TOpSAJA Ta B TICHIA B3aeMOAll 3 1HIIUMH
MPOTPECUBHUMHU TIPUHITUTIAMHU OpraHizailii CyJ0oBOi CHCTEMH JEp>KaBH Ta CyIOBOTO
OpoIecy B TMpoLeCl BUPIMICHHA KOMIUIEKCY MHWTaHb, IO CTOCYIOTHCS CYAOBOI
CHUCTEMH, CYJIOBOTO MPOIECY Ta OpraHizallis JisUIbHOCTI CYJIIB B ACPKaBl.

7. CnemianizoBaHi CyJiJll Ta CYJU € 3pOCTal0u0I0 TEHJICHIIIEI0 B YChOMY CBITI,
TaK SIK 3pOCTA€ CKJIAJAHICTh 3aKOHY Ta TMONUT HAa OUIbII MIBHJKI 1 SIKICHI CYyJIOBI
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nociayrd. JloOpe mpoaymMaHi CyooBI TIPOIECH, SKI BIJOOpaKarOTh IMOTPEOU
KOHKPETHHX THIIB CIpaB 1 CTOPiH, IO 6epyTb y4acTh 1 sIKi 06p06J'I$IIOTBC$I nobpe
KBam(blKOBaHHMH 1 3HAIOYUMU CYAISIMH 1 TEPCOHAIIOM, BHMArarmTh CIEIIaTbHOTO
MIIXOTY 1 TOCBITY.

8. Ane cmeriamizalis - 11e He 3aBXIW BiAMOBiAb. [lomuT Ha MEHI TpoMi3aKi
CYJZIOB1 MpOILIeCH BiJ] 3alliKaBICHUX CTOPiH, TAKUX AK Oi3HEC - CHIIBHOTA, MOXe OyTH
iIKOM BHMpaBaaHuM. O KpiM TOTO TaKOX BKa3yBaTH Ha Te, IO CylOBa CHUCTEMa
noTpedye OLIBII 3aradIbHOMY MEepPErJIsIi.

Jlesxi Mi>KHapOJIHI MTOKa3HUKHU, TaKl, K JO0TOB1s CBiTOBOro OaHky "BeneHHs
0i13Hecy'", BHU3HAIOTh, IO CICHIaIbHI KOMEPIIHHI CyAH, SK MPaBUIO, KOPUCHI IS
32/I0BOJICHHS TIOTpeO Oi3Hecy CIUIBHOTH 1 Ial0Th JIOJATKOBI MOMJIMBOCTI KpaiHaM 3
TakUMH cygamu. Lle cTBoproe cTUmMyn ajig KpaiHW, sKi XOUyTh JIOCATTH YCIIIXY Ta
CTBOPUTH CIICIIAIbHUM KOMepLiiHuM cy. HaBiTh K110 HEOOX1THICTh B HHOMY MOXKE
OyTH He BUIpaB/aHa MiCJs PO3TIISAY CIIpaBU 00CATOM 1 BAPTICTIO 3aTy4CHHS.

IcHyroTh ¥ 1HIII BHNAAKH, KOJM KpaiHW CTBOPIOBAIM CIIELiaIi30BaHI
aJAMIHICTPaTUBHI CyAu a00 chelialbHI CyId IHTEJIEKTyaJlbHOI BIACHICTI B OJHIN
BEJIMKII KpaiHl, 16 BCTBOPEHHS Cy/iB Oys0 OOIPYHTOBAHO B OKPEMHUX PEriOHAX, alie
HE MO BCIA KpaiHi. B pe3ynapTaTi HOBrOTPUBAIOrO PO3MOJLIY PECYpPCIB B Talysi
[paBa, HE BUMArajiu iX, THM CaMHUM IEpPEeKadylouHd HAWBaXIMBIII peCypcH 3 IHIIUX
cdep, SKi BUMaraiy yBaru. SICHO, 10 TapHe pO3YMIHHS THITY 1 MOJENI, sIKI HACTIpaB/il
OynyTh HEoOXigHI B pi3HUX Micugx. OOpaHHS BIAMOBIAHOTO THUITY, YU MOJEII
HEOOX1JTHO MOYMHATH 3 BUY clieliani3allli, SKuii 0yB Ou KOPUCHUHN JI0 BCI€T CUCTEMU
1 BCIX KOPUCTYBayiB.

9. Tinbku gxm10 Bei a00 OUIBIIICTD 13 WX MUTAHb MPU3BEAYTh 10 BUCHOBKY
Ipo Te, IO CyJoBa creriaizaiis ogHiei ¢gopmu. A came GHopmMor0 HEOOXiTHOIO 1
JOIIILHOIO JIJISI BUPIIMICHHS OCHOBHHUX IPOOJIEM Ta BUMOT IOJIIIIEHI TOCITYTH, 110
MOBUHHI 30CEpeIUTH YyBary Ha cheriamizamii. Ane y TOM e uac, HEOOX1JTHO
BIICTE)KYBAaTH, YW JOCsrae cCremiamizaiis OaxxaHux pe3ysabTariB. BiamnosiaHi
BHCHOBKH CJIiJI BHKOPUCTOBYBAaTH HE TIJIBKH ISl TOMAJBIIOTO KOPHUTYBaHHS Oyb-
SKUX CTICHIIbHUX CYJIOBUX 1M, aje 1 JAJisl MOJIMIIeHHS POOOTH CY/IiB B LILJIOMY.

1.3 IcTropuyHi BUTOKH cneniajizaiii cyl1iB Ta CTAHOBJIEHHS
creuiajizoBaHUX CylaiB B YKpaiHi

st MOBHOTO PO3yMIHHSA KOHIICMINI TMPUHIMITY —CHeIagizami CyIiB,
MOXJIUBOCTI ~ Ta MPOOJEMATHKYy JAaHOTO MWUTaHHSA, HEOOXIHUM € TOBHOIIHHUMI
pPO3IJIA Ta aHam3 PEeTPOCHEKTHUBU, CTBOPEHHS Ta CTAHOBJICHHS CIEIiali30BaHUX
CYIliB SIK TAKMX Ha TEPUTOPIT YKpaiHu.

Opranizaifiss CHCTEeMH CyIIB y KOXHIA KpaiHi 0OyMOBJIEHa 1CTOPHYHO.
BignocHo VYkpaimm HaWIepmuMu TpOSBaAMH, IMOAO0 CTBOPEHHS CICIiadi30BaHUX
CylniB Ha ii TepeHax, 3aJOLUIbHE Ha HAlly IyMKy OyAe BBa)kaTH, CTBOPEHHS
JOMIHEANbHUX , IIEPKOBHUX Ta TPETEHCHKUX CYIIB Ha MPHKIHILI X cTopiuusi. Buiie
HaBEICHI CyIH, 30KpeMa IIepKOBHI CYAHM, MOXHa BaXaTH CBOTO POAY MEPIINMHU
CTBOPEHUMH CIICHIaII30BaHUMU CYyJaMU, TaK SIK MEpIi LEpKOBHI CYIU, pO3TJIsaain
BUHSTKOBO LEPKOBHI cripaBu. [IpoTe HEBIOB31 BOHM OyJM HAJUIEH] i KOMIETEHIIIEI0
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B CIIpaBax CBITCHKHUX. JJoKyMeHTOM,MiABEp/IKY€E X (YHKLII B JAHOMY BHUMAJKY SIK
cnenanizoBanux € llepkoBHmii ctatyT Bononumupa, i [lepkoBHuii ctatyT SpociaBa
[59, 87]. HomeHianpHU# Cyq — e CyJl 3eMJICBJIACHHUKIB HaJ (eoJaTbHO-3aIC)KHIMHI
oco0amu, sIKI TIPOKUBAJIM Ha IXHIX 3€MJIIX, CTBOPCHHS iX PE3yIbTaTOM IMOCHICHHS
deonanpauxX iHCTHTYTIB [59, 88].

o »x mo vaciB mi3HEOTO CepeHbOBIUYS, B3AEMOBITHOCHHY B YaCTHHI BN
i CymoycTpoI0 Ha YKpAaiHCBKMX TEPEeHaX 3a3HAJIM ICTOTHOTO BIUIMBY 30BHIIIHIX
gyuHHUKIB. Y 1349 p. Tlanuumna Oyna mpuennana no ckiaxy KopomiBcTBa
[TonbChbKOTO - CIOYATKY SIK OCOOMCTE BOTYMHHE «IIOCIIaHHS IMOJBCHKOIO KOPOJIS
Kazumupa III [60, 18] Ta Mama cBOX0O TepUTOpiaIbHY aJMIHICTPATUBHO-IIPABOBY
aBTOHOMIIO. BiJIHOCHO JaHOTO aaMIHICTPATUBHO-TEPUTOPIAIBHOTO TOAUTY Ha
BOEBOJICTBA 1 OYyJIM CTBOPEHI CTaHOBI NUIXETChKI CYIW 13 BIJAMOBIIHUMH
Crieliam3aiicero Ha 3eMChKi, TPOJCHKI Ta MIIKOMOPCHKI cyau. Jlo Koma cmpaBs, M0
PO3IIIAIali 3€MCBHKOTO CYJy HajieXalu MaiHOBI CIIOPH,CHAJKOBI CHpPaBH, TPOIIOBI
CIIpaBM, 3a BHUKIIOUCHHSM CHOpaB, M0 MiANagadd MiJ IOPUCIUKIIIO JIBOX
BUIIIE3TaAaHuX cyniB [61, 27]. KpuMiHanbHI CpaBu NUISXTH PO3TIISAATN TPOJCHKI
CyIu SIK JepKaBHI CyAu Tnepiioi 1HcTaHmii. I'poacekuii cya cdopmyBaBcs y
Kopoumnisersi [lonscbkoMy uepe3 €BOMIOLII0 CYJIOBUX IMOBHOBAXKEHb cTapocT y XIV
cT. IHOAl BIH Tak 1 WMEHYBAaBCS - «CTAPOCTHUHCHKUM cya». CTrapocTa BUKOHYBaB
MPaBOOXOPOHHI (PYHKIII B CBOEMY MOBITI, BHACIIJOK 4YOro s 3a0e3leueHHs
MpaBOMOPSIKY JICTaB 1 CyIoBI MOBHOBaxeHHs [62, 32]. BopaHouac modaB
dbopmyBaTUCS MIAKOMOPCHKUI CyJ, IO 3YMOBIIOBAJIOCS 3POCTAHHSIM KUIBKOCTI
KOH(DJIIKTIB, SKI BUHUKAJIM B TMpoIleci 3emiekopuctyBaHHs. llepmn aktu, sKi
3aCBIUYIOTh, IO MIAKOMOPINA BiJl IMEHI KOPOJS BUKOHYBaB POJIb MEKOBOTO CYII,
MOXOJIMIIM 3 MaJjio- MOJbCHKUX TepUTOpiH 1 AaryroThes 1362 1 1381 poku [63, 337-
338].

CynoBa nisuibHICTh 'y 3anopi3pkid Ciui He Oylia YiTKO BiJIOKpEeMJIEHa Bij
BIICHKOBO-a/IMIHICTPATUBHOI, 1110 3yMOBHWIO ii 0cOOIUBOCTI. OCHOBHOIO MPUYHHOIO
CTBOPEHHSI CUCTEMHU CyAIB Ha 3anopixcekiil Ciui OyB eKOHMIYHMI (hakTOp, Xoya 1
BILJIUB ITOJIBCHKO-TMTOBCHKUX BIMH Ta 3aXiJHO-€BPOTICHCHKUX MPABOBUX JKEPEITEK
OyB.

I3 1648 poky yTBOpeHa cHCTeMa JIepKABHUX OPraHiB HAIUISIICHUX CYJIOBUMU
¢ynkuisimu. HaliBuily cyaoBy Biaay B JepkaBl MaB rerbMad. llepmoro Ta
HaWBHINOIO CYAOBOIO 1HCTAHIIE HJisi BUIMUX TMOCaToOBUX oci0 OyB ['eHepanbHMIA
BiicbKOBUU CyJ. Hmxunmu naHkamMu CynoBOi cUCTEMHU OyJW CUIbChbKI, COTEHHI 1
MOJIKOBl CyJM Ta JOMiHiaJbHI (TTAHCBKI) CYJH, IO 3AIMCHIOBAIM CYJOYMHCTBO 32
Cy0’€KTHOIO 03HAKOIO.

B nepiox I'eTpManImam OysIM CTBOPEHI MaricTpaTChKi CYyIH, SIKI ICHYBajiu B
MicTax 13 MarneOyp3pbKuM TpaBOM, IIOJI0 HEMPUBUICHOBAHUX MICT TO TaM MisUTH
patymHi cyau. TakoX CTBOPEHO KUTbKa PIZHOBHIIIB CIHEIiai30BaHUX CYIIB 3
BIJIIIOBITHOIO KOMIIETEHIIIEIO:

¢  JyXOBHI — IPUHMAaJIH y4acTh y CIpaBaxX IEPKOBUX CIYKUTEIIB, a TAKOXK
PO3TIIsAaIM OKpPEMI KaTeropii IUBIILHUX CIIPAB HACEJICHHS;

®  1IEXOBI - JIsl BUPILIEHHS BHYTPIIIHIX KOH(DJIIIKTIB WICHIB 1IEXY;
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e cyn rpenpkoro HixkuHCchbkoro OparcTBa - copaBU 13 Y4acTHO OCILIOTO
HacesieHHs y M. HixkuHi (rpelbKuX KyIIIiB Ta 1X 9elsi);

®  SpMapKOBI — IX IOPUCAMKINIO CKIQJalyd CHpaB, SKI CTOCYBaJUCS
IPaBOBIHOCHH, IO CKJIAJIMCSA MPU MPOBEJICHHI SPMapKIiB;

®  MHUTHI — BUHECEHHs PIllIeHb CIIpaBax IMOB'I3aHUX 13 MUTHUMHU 300paMHu
Ta TOPTIBJICIO;

®  TPETEHChKI — BUPINIYBAJIM CIPABU ITUBUILHOI Ta JAPIOHOI KPpUMIHAIBHOT
FOPUCIUKIIII.

[epion 1648-1783 p.p. OyB BU3HAYCHMI ICHYBAHHSM MEPIIOTO YKPATHCHKOTO
JIepKABHOTO YTBOPEHHS 3 €JIeMEHTaMHu BIHCHKOBOI Ko3aipkoi pecmyOmiku. CynoBa
cuctema 4daciB ['erpbMaHIIMHN OyayBanacs, BUXOASYM 3 Cy0 €KTHOT KOMIETEHIII1, aje
Hajall g Hel CTalo BJIACTMBUM CTBOPEHHS CYJOBUX YCTAHOB 1 3a Tally3€BOIO
03HAKOI0, TIPO IO CBIAYUTH TiSITBHICTh MUTHHUX Ta IMiIKOMOPCHKHX CyaiB[64].

Po3BuTok cymoBoi cmeriamizaiii B 1CTOPHUKO-TIpaBOBI  cdepi  Oyio
00YMOBJICHO TEBHHMHM BIJIOBIIHUMHU COIIIAJIbHUMHU Ta TMOJITHYHUMH 3MIHAMH, 110
CTaJM pEe3yJbTATOM BBEJCHHSA BJIAJIOI0 3aXOiB, WIOJM0 TOJIMIIEHHS CYJAO0BHUX
po3risaaiB. OCHOBOIO PO3BUTKY CYJIOBOI CIIemiamizaimii CcTadud Cyad TaK 3BaHOl
KOMEPIIIIHOT criemiani3ailii, 110 HOCWJIM Ha3By KOMEpIiHHUX cyAiB. A came, B 1808
poii, B Oneci ( B 1819 poui - deonocis, a B 1824 poui — [3main) 6y 3acHOBaHUM
nepuMi Komepuiiuui cyau. Jlani cyau Aisiad Ha MiJICTaBl 3arajibHOTO MOJIOKEHHS
«IIpo 3actocyBanns KomepuiiiHi cyau B Pociiichkiid iMnepiin, a Takox KomepuiiiHii
XapTii cynoBoro po3rsiay Ta CTaTyTy MUBUIEHOTO CyIOYMHCTBA [65].

Jnst cucremu cyniB 'anuuuHM, sika BXOAWJIA JI0 CKJIAQy CYJOBOI CHUCTEMH
ABCTpO-YropchbKoi iMnepii, XapakTepHUM OYB MOJ1] CYJJOBOI BJIaIA HA TPH THUIIH:

®  IUISXETCHKY,

e  JyXOBHY,

®  MIIIAHCHKY.

OxpiM TOro ICHyBajdu BIMCbKOBUX cyau. lloeramnum OyB mnepexim BiJ
cnemianizamii CyJoBOi CHUCTEMH 3a CYO'€KTUBHMM KpHUTEpPIEM JO Taly3eBoi
crierianizamii 13 NPUYUHU PO3BUTKY EKOHOMIKM Ta 301JIbIICHHSIM BUPOOHMUIITBA.
3'IBASETBCA pa3oM 3 TUM MOTpeda Tak 3BaHUX (PIHAHCOBO-TIPOMUCIIOBHUX CY/IiB.
[lepmmmm sickpaBUM MPUKIIAJIOM CIIEIiali3ailii cTajia TpupiBHEBA CUCTEMa BIMCHKOBUX
cymiB( 1852 p.), Bona Oyna moOymoBaHa HAOCHOBI IICHTpami3ailii, HaWBUIIUM ii
piBHeM cTaB BepxoBHMIi BIIICEKOBHIA TPUOYHAI.

B minomy, criemianizoBaHe mpaBOCY/JIs HA TEPUTOPIT CydacHOi YKpaiHu Oysio
3aCHOBAHO Ha 3acajax cy0'eKTHOI Ta raimy3eBoi opucaukiii. BoHo 6a3yBanocs sk Ha
HaIlOHAJIBHIN MpaBoOBiil 0a3i, sSika peryiaoBaia IIJIbHICTh cyAiB 3amnopi3bkoi Ciui,
Tak 1 Ha 3aKoHOAaBCTBI Pociiichkoi immepii, ABcTpo-Yropmuuau Ta Ilonbm, 1o
MPU3BEJNIO 110 3A1MCHEHHS MTpaBoCcy s cyaamu ['eTbMaHIvay 1 ["annyunu.

OcoOnmuBuM ctano BBeAeHHs B Pociiicekiit iMmepii B 1864 pedopmu, mio
CTOCYIOThCSl THTaHb CYJOYCTPOIO Ta MPaBOCYIAsS. 3TiIHO i3 «YCTPOK CYIOBHUX
YCTaHOBJICHBY BJIaJla B Cy/ax Haje)kalla MUPOBHUM CYIJsM, 3'1371JaM MUPOBHX CYIIB,
CYNIOBUMHU TIaaTaMH 1 Cenary. s Meperisiy CylnoBuX pillieHb Yy UUBUIBHUX 1
KpuMiHaJIbHUX crpaBax B CeHaTl CTBOpEHI KacarliiiHi JernapTaMeHTH. 3aKOHOM
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BHU3HAYEHI BUIAJKH, KOJIM "3arajibHi 300pH" CKIMKAINUCh 3 YUCa CY/IJIB BiIMOBIIHUX
BIZIOMCTB, a "I TPUHHATTS PINICHHS NP0 MIiACYAHICTP MDK CYJOBHMH Ta
BUKOHABYMMHU OpPTaHAMH, a TaKOX B IHINIMX BHUITaJKaX, MEpen0adeHUX CTaTyTaMH
[MBUIBHOTO Ta KPHUMIHAJIBHOTO CYJOYMHCTBA, CTBOPIOBAJIOCS €IWHE MPHUCYTHICTH
MEepIIOro 1 IPYroro KacamiiHux yrnpasiiae" [66, 135].

[Mornsiam  poOCiCBKMX BIACTE Ha PO3BUTOK TOPrOBEJNBHUX MOPTIB,
BIJICYyTHICTb €(EKTUBHOTO CYyJOBOTO BHpIIICHHS CHOpiB Oynu peani3oBaHl uepes
€IMHY CHCTEMHU TOCMOJApPChKUX cyAiB B Pociiichbkiit Immepii Ta Ha OCHOBI €IUHUX
KpUTEPIiB PO3MOALTY, OpraHizaiii 4 ¢GopMyBaHHs X KOMIIETEHIli. TakuM YHHOM Yy
1832 Oynu mpuiiHATI 3arajibHi MOJOKEHHS MpPO 3acCHYBaHHS apOITpaXHUX CYHAIB 1
[TonoxeHHsT MPO CyTOYMHCTBO. AJle HE3Ba)XKAlOUM Ha CHEeUU(IKy aBTOKPATUYHUX
MOTJIS/IIB Ha TIOJITHYHUN YCTpiH iMmmepii, 3a3HaAYeHUN HOPMATUBHUN aKT MICTHB
MOJIOKEHHS, SIKI mependavyanyd IMOCTYMOBE 3JUTTS BCIX ICHYIOYMX TOCIOJIaPCHKHUX
CYIliB B OJIHY oprasizaiiiiHy cuctemy. ¥ 1835 porii 6yno mpuitasto [TonoxeHHs mpo
Opecwhkuii TOCTIOTAPCHKUI Cy1, KOMIIeTeH i sskoro Ha [lepecun, MongaBanky Ta 12
cin [67, 27-32]..

3riIHO 3 TMOJOXKEHHSIM, J10 CKjJaAy apOITpaKHOTO CYyJly BXOJUB TOJIOBA,
crapmdid wieH 1 me Tpu wiend. B. C. bamyx,ctBepmxkye, 1m0 aHami3 JisSIIbHOCTI
KOMEpUIMHOTO CyAy I[OKa3ye, M0 XapaKTepHOK OCOOJUBICTIO OCTAHHBOTO,
MOPIBHSAHO 13 Ma- HYIOUHMH Yy 3arallbHUX CyJIax «IalepOBHMI» IpoIlecaMu, OYJIo
3aCTOCYBAHHS MapajieJbHO 3 THMCbMOBUM CYAOYMHCTBOM YCHOrO 3  Horo
OTEPATUBHICTIO Ta BIACYTHICTIO (popmanizmy. Bubip xe dopmu mporiecy mOBHICTIO
3aJIe’kaB BiJl Oa)kaHHs mo3uBaya [68, 14].

BnpoBamxkennss cynoBux TeHIeHIIM €Bpornu Ha Teputopii Pocilicbkoi
iMIIepii, 3MIIHMB ii cynoycTiil. Y 1865 porri Oyna opra"izoBaHa KOMICIs 31 CKJIaIaHHS
CraryTy rocrnoaapcbkoro BUpoOHHUIITBA, SIKa A1MIIIa BACHOBKY, IO JOIIILHUM Oyjie
JKBIAYBaTH TOCOAPChKi (KoMepiriitHi) cyau. Haciiakom crano Te, 1o Ha Mo4YaTKy
[lepmioi cBITOBOT BIMHM rOCHOAAPCHKI CyAH (PYHKIIOHYBAJIM B OKPEMUX perioHax (B
Canxkr-IletepOyp3i, Mocksi Ta Oneci).

Ha JliBoGepexoki Ykpainu micnd jgikBigauii B 1781 p. monkoBoi coTHi Oyna
BBEJICHA cHUCTeMa YIpaBiiHHA Pocilicbkor0 TyOepHCHKOTO aJIMIHICTPATUBHOTO
ycrpoto. Ilicns  mporonomenHs Manidgecty npo npuenHanHs I[IpaBobepexoxs 110
Pocii y 1793 poni, cynoBa cuctema YkKpaiHu HaOyna 4YacTKOBO PEriOHaJIbHOIO
xapaktepy. B oxpemux TyOepHisSiX CTpyKTypa CyaiB OyayBajacs Ha OCHOBI
pociiickkoi monenmi. Y 1ed mepion rocmomapckkuii ¢y Omecu  3aiiMaEeThCs
BUPIIIICHHSM CIIOPIB TOB'SI3aHUX 31 3BEPHEHHSIM BEKCEJIB, TOPTOBEIBHUX CIIOPIB Ta
iHmux [69, 53].

[Topsin 13 TM Ha mpaBoMy Oepe3i YKpainu Oyiia BBEJIEHA MOJbChKa CYy/I0Ba
cuctema. € OKpYXHi, MariCTpaTChKi Ta paTyLIHl CyIu, anesliidHl CyIu SKUX €
TOJIOBHUMHU CyAamMu (JemapTaMeHTH Yy LHUBUIBHUX 1 KPUMIHAJbHUX cropaBax). Ha
JiBoMy Oepes3i BHUIIMM CyI0M OyB 3araibHUM CyJ, IO CKJIAAaBCs 3 HUBUIHLHOTO Ta
KPUMIHAJIBHOTO JEMapTaMEHTIB, KOKEH 3 SKHUX MaB IMPU3HAUYYBAHOTO POCIMCHKUM
ypsSIIOM TOJIOBHOTO CYJ/II0, JBOX pAJHMKIB 1 TMI'SITH 3acijareniB, OOpaHUX
JBOPSIHCTBOM Ha Tpupiunuii Tepmin [70, 305].
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BupimanpbHuM Bu3Hae€Tbcs TpoMikok 1917-1921 poku, sSKuii 3yMOBHUB
JepxkaBHICTh MalOyTHROI Ykpainu. ¥ 1917 poky OyB CTBOpEHHIl MPOEKT 3aKOHY,
akuil ¢ikcyBaB TumyacoBuil [enepanmphuii Cya, #Woro i mMana TpHUBATH [0
CKJIMKaHHS Y CTAaHOBYHUX 300piB. B 11bOMy MOKyMEHTI OyJi0 3a3Ha4Y€HO, M0 3arajibHUN
CyI CKIIaJaeTbes 3 3-X JenapTaMEeHTIB: HMBUIBHOTO, KAPHOTO ¥ aJAMiHICTPATHBHOTO
"... 1 BUKOHYE€ IO BCil YKpaiHi B¢l QPyHKIII, SKi T0C1 HalexaTh ypanoBomy CeHary y
CIpaBax CyJIOBUX Ta CIIpaB HarJAIy 3a CyJJOBUMHU yCTAaHOBAMH Ta 0COOaMU CYZOBOTO
nenaprameHty" [71]. B VYkpaini Oynu HopMami3oBaHi CyAOBI IHCTUTYTH
aJMIHICTPATUBHOI IOCTHIIIT B MepIie 3a BCIO icTopiro. [le Mano BIJIMB Ha AiSUTBHOCTI
aIMIHICTPAaTUBHUX CYJJIB, XO4ya JIOKYMEHTaJIbHI JOKa3W iX (PYHKIIIOHYBaHHS, Ha
’KaJib, BTpaueHi [72, 18-22].

AZIMIHICTpAaTUBHUHN BIJ1I 3araabHOTO Cy/1y BiB CYJAOYMHCTBO BiJIOBIJIHO JI0
HOPM JIOPEBOJIIOIIIHOTO 3akoHOAaBcTBa Pociiichkoi iMriepii. Takum 4MHOM, Cy/n0OBa
cucteMa llenTtpansHoi Pamu B KOHTEKCTI CBO€i crerianizaiii Oyso MmpeacTaBiIeHO
apOITpaXHUMU CyJaMd Ta CYJOBUMH OpraHaMy aJMIHICTPATUBHOI FOCTHIIII.
HecrabinpHicTh 1 BeieHHA BiichbkoBHX Aii 3mycuin Llentpansry Pagy y 1918 pomi
BBECTH MOCAU TOJOBHUX I'yOEpHCHKMX KOMEHJAHTIB, Kl MaJH MpaBo (OpMYBATH
B1MICHKOBO-PEBOJIIONIIHI Cyau. [laHl cyau Beau KpUMIHAJIbHE MEPECIiAyBaHHS 3T1THO
IHCTpyKLii  BilickkoBo-peBooriiiHoro  cyny.  KommereHmiss  1ux — CyaiB
MOIIMPIOBANACs TaK0X Ha BIMCHKOBOCTYKOOBIIB 1 LMBUIBHUX OCIO y BHUMNAJKax
BOMBCTB, TiANANIB, 3IBalNTyBaHb, rpabexiB, rpadexiB. [luMm HOKyMeHTOM
BCTAHOBIIIOBAJIOCS, 110 pO3MJIA] y BiliCbKOBO-pEBOMIOIITHOMY CYJll MOXE MOYATUCS
TUIBKY 32 IPONO3HUIIIEI0 TOJIOBHOTO I'yOEepHCHKOT0 KOMEHAaHTa [73].

B nanuii mpoMi>kok OyJi0 MiJIMIHEHO CYJIOBY BJIajly, BIMCHKOBOIO 13 CBOIMHU
KOHKPETHUMU TOBHOBaXECHHsIMH. [li3HiiIIe miag dYac 3aroCTpeHHSIM BiIMCHKOBO-
MOJIITUYHOT CUTYyaIlll BUHUKJIA HEOOX1IHICTh B OpraHizailii BiiCbKOBUX CY/IB, IO Y
kBiTHI 1918 poky OynomiarBepmxeHo Haka3zom llentpansHa panga "IIpo BifiChKOBI
cynu. Y Kuesi cTBoproeTbesi BilicbKOBHil Cy/l, FOPUCIUKINIS SKOTO MOLIMPIOBAJIACS HA
BCI1 CIpaBH, 1110 BUHUKIU B [IpaBoOepexHiii Ykpaini. Lleit ke cyn OyB 3aCHOBaHUI Yy
M. KartepuHocnaB mis po3risigy crpaB, 10 BUHUKAIUW Ha Teputopii JliBoOepexHoi
VYkpainu. s po3riisany NpaBONOpyII€Hb, BUYMHEHUX BINCHKOBOCIYKOOBILISIMM B
paMKax JUCIIOKAIlll MiApO3AiTiB, YTBOPIOIOTHCS IITAO0OBI Ta BHIIECTOSII IITa0OBI
cynu, miasigoMyi Bumomy BifickkoBoMy cyay [74].

29 «xsitHa 1918 poky IlentpanpHa Panma mnpuiinsia KoHcTHTyIiO
VYkpaincekoi Hapomnoi PecrnyOumiku, B AKid OKpeMUW pO3AUT MPUCBSIYCHHMA
opranizaiii cyzoBoi cucremu [75]. Byno BcTaHoBieHo, 10" cy/moBa Biaga B paMKax
IIUBIILHOTO, KPHMIHAJIBLHOIO Ta aJMIHICTPATHBHOTO 3aKOHOJABCTBA 3JIMCHIOETHCS
BUKIIFOYHO CynoBuMu opranamu " (ct. 58). Bimmosimuo no crarri 62 Koncturyrii
BepxoBHuii cyn PecyOumiku yoiui OyB BuzHaueHui B 3arainbHoMy cyai YIIO, skuii
CKJIaZiaBcs 3 pal, o obuparoThcs HarioHanbHIMEU 300paMu CTPOKOM Ha T'SITh POKIB.
3araibHUI cyq OyB I Bac JIMINE KacallliHOIO 1HCTAHIIE JJIT BCIX CYAIB 1 HE
BUKOHYBaB (YHKIIIT aqMiHicTpaTuBHOI Biiaau [76, 49-56].

Po3Butok momithunux mnomid juisi Ilentpansnoi Pagu Oyno cdopmoBaHo
TakuM 4uHOM, 1o 29 kBiTHS 1918 poky B KueBi Ha 3'i3a1 xy1100po6iB Ykpainu
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II. Cxopomaacekoro ©Oyno o0paHo reTrbMaHoM Ykpainu. Illo BukIHKaio
HEBJIOBOJICHHSI 3aMOKHHMX BEPCTB HACEJICHHS, SKI BUMarajid BiTHOBUTH TPHUBATHY
BJIACHICTh 1 3aKiHYUTH peBOJIIOIllIO [Timgac ICHyBaHH}I l'eTpmanmEM Ta 13
nepeOyBaHHIM HIMEIbKO-aBCTPINCHKUX OKYIAIIMHNX BIMCHK B YKpaiHi, TOB'I3aHUIMA
BIUTMB Ha ()YHKIIOHYBaHHSA Cya0BOi cucteMu. CrpaBemmMBuUM OyJi0 3ayBa)KCHHS
JI. 1. ®decenko, 13 MBOrO MPHUBOIY, BITHOCHO TOTO, IO BTPYYaHHS COIO3HUKIB Y
CyZIOBY Bllaay OOJIO 3HAYHMM Ta 3HAWIUIO BIIOOPAKECHHS B MISUTBHOCTI BIHCHKOBHUX
CYHIB, SIKi (JaKTHYHO NPECTABIISUIA CYIOBY Biagy Toxi [77, 35].

I1. Ckoponagcekuii 3aTBepauB 3akoH "IIpo yrBopeHHs [lepxaBHOro ceHary',
y nunHi 1918 poky [78]. Jauuii cya ckiamaBes i3 TPhOX 3arajlbHUAX CY/IIB:

®  QJMIHICTPAaTUBHOTO;

®  I[MBUIBHOIO;

¢  KPHUMIHAJIBHOTO.

Takox y Cenary OyB 00OB'SI30K Cymy KacaliiHOi iHcTaHIlli. B mimomy
noBHOBakeHHs1  [lep>kaBHoro CeHary BHW3Hayalducs HOPMAaMH  KOJHUIIHBOTO
pociiicekoro 3akoHoaBcTBa. 3akoHy" [Ipo CynoBi nanatu 1 Anensiiini cyau " Big 8
munHs 1918 poky ta nocranoBu Pagu Minictpis Big 14 ta 21 nunas 1918 poky npo
M1JBIIOMYICTh CIIPaB CYJ/SIM € SIBHUM TOMY HiATBEpKeHHAM. [IpuMiTHO, 110 CyI0B1
OpraHu HIKYUX 1a0JiB Ta 1 HEe OYJIM CTBOPEHI.

30 TpaBus 1918 Paga MinictpiB yxBamwia 3akoH "[Ipo BiHCBKOBY
IOpUCIUKII". 3riAHO 3 HOro MOJIOKEHHSIMH, BINCHKOBUH CyJ MAa€ FOPHUCIUKIIIIO
11010 CIIPaB, MOB'I3aHUX 3 BIICHKOBOCITYKOOBIISIMH, & TAKOXK IIUBIILHUMHU 0COOaMH B
pa3i iX HEsABKM Ha NPHU30B Ha BIHCHKOBY CIYXk0y, B HaBUalibHI Tabopu IS
MoOum3anii. Jlo KoMIeTeHili BIMCHKOBHX CYIB TAaKOX BXOAWIM CIpPaBH MPOTH
KUTEJIB BOPOXKHX TEPUTOPIid, 3aXOIUICHUX i1 yac BikHU[79].

3 Merorw peanizauii nonoxeHb 3akoHy Bix 21 uepBHa 1918 poky. OyB
npuitHaTui 3akoH "IIpo opranizaiio BIHCHKOBO-CY/JIOBHX I1HCTUTYIIIH Ta IiX
KOMITETEHIII10", 3TITHO 3 SIKOTO BIMCHKOBI Cynu OyJiv PO3AUICHI Ha BHUIII 1 MITaOHI
[80]. Tak, y rpyani 1918 poky BiiiCBKOBE CYJOYHMHCTBO CTaj0 JOMIHYIOYHM B
VYkpaini, a BIMCHKOBI Ccyau ['e€ThbMaHIIMHU OTPUMAIM 3arajbHOTO Ta CIEHIAbHY
ropucaukiio[81, 38].

3 yrBopenHsaMm 14 nucronana 1918 poky. dupekropis Ykpaincbkoi Haponnoi
Pecny6uiku po3mnouana HOBHI eTar Jep>KaBOTBOPEHHS. YTIPaBIiHHS B Tally31 Cy0BOi
OyIliBeIbHO HaMarajimucs BiApoAuTU Kauku rpynu llenTpanbpHoi Paau Ta BiTHOBUTH
dyHKUi0 (GOpMYyBaHHS CYAIBCBKOTO KOPITYCY, CPOPMOBaHI B XO/JIl CBO€EI AiSUIBHOCTI.
Bonnouac HectabinbHa BIMCHKOBO-TOJITHYHA CHUTYyallis (DAKTUYHO TEepeKpecuiia
peanizaliio UX 3aXO/AIB 1 BUKIMKala (OpMYBaHHS BIHCHKOBO-TIOJIBOBUX CYIB, 10
KOMITETEHIIIT SIKUX BXOJWJIO BIMICEKOBE KEPIBHUIITBO [ 82].

BignoBimHo 10 3akoHy Big 24 ciyHg 1919 poky. TMOHOBIEHO poOOTY
KuiBcbkoro amensiiiHoro cyay 1 HamaHo mpaBo OnecbKoMy amnessiiiHOMY CYyIy
posrisimaTi ckapru Ha pimenHs Opecbkoro rocmogapcbkoro cyay [83]. Ilpote
YTUCHEHHd 3 OOKy BIHCBKOBHUX  Cy[iB, MIJANOPSAJKOBAHUX  BIMICBKOBOMY
KOMaHJIyBaHHIO, BUKIWKaJa 3HWKEHHS YacTKU BOXJIMBOCTI  ITUBLILHOTO
CylouyuHCTBa [82].
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[Ilo »x mo mepiogy i3 1920 mo 1950 pokm, TO Ha HaHOMY €Taml iCHyBaja
notpeda yTBOpEHH1 BiIOMUYKX Cy/iB. JlaHi cyau Malid Ha METI TATPUMKY B OOYI0BI
00’€KTiB HApOAHOTO TocmojapcTBa. Humu BuCTymaaum BiHCHKOBO-TPAHCIIOPTHI,
3ami3HUYHI cyau Ta iHmi. [lopsn 13 Bulle 3rajaHuMu cyAamu (QyHKIIIOHYBaIH, Taki
CyIIEpEeUIUBI IEMOKPATUYHOMY YCTPOIO HAIIOTO YaCy «ABIAKW», «TPIHKN», 0COOINBI
Hapaau Ta cneuianbHi koserii HKBC. Totanitapamii pexuM TOro yacy BIOHIN Mipi
HEJOTPUMYBABCS MPUHIUIIB YTUICHHS CYAOYCTPOIO, PO IO CBITYUTH BUHECCHHS
pIIIeHb JTaHUMH CyIaMHU.

B VYkpaini yac micnst BIMHM XapaKTEpU3YETHCS PO3BUTKOM Ta MOJIIIICHHSIM
IOPOLEIyaJbHOTO 3aKOHOAABCTBA Yy HAmNpsSMKY IIOHOBJEHHS JE€MOKPATUYHHUX
IHCTUTYL1H cy10BOi cucteMu. Y 1960 pokax MOYMHAETHCS CTBOPEHHS Py KOAEKCIB,
3okpema  KpuminansHoro, KpuminanpHO-mipouecyanpHoro, lluBiapHOro  Ta
[usinbHOrO mMpoIecyansHoro kojekciB YPCP. Okpim Toro mnpuiiHATHil 3aKoHY
YPCP “IIpo cynoyctpiit Ykpaincekoi PCP” Binm 5 uepBHs 1981 poky. Baxkiuporo
XapaKTEPUCTUKYOI TAHOTO Nepioay Oyne CTBOPEHHS IHCTUTYTY OCKapKEHHS Aiil Ta
O€3IIJIbHOCTI OpraHiB JIEpKaBHOTO YIPABIIHHA Ta IX CIy:KO00BuUX 0cC10. Yka3
[Tpe3uaii BepxoBuoi Panu YPCP “TIpo BHeceHHs 3MiH 1 JOMOBHEHb 10 [[UBUIBHOTO
npolecyainbHOro kojaekcy Ykpaincbkoi PCP” Big 25 kBiTHA 1988 poky (QiKCyrOTh
BHILIEBKA3aH1 MOJOKEHHS.

TakuMm 4YMHOM 3 ypaxyBaHHSIM YCIX BHILE BKa3zaHUX [cTpopuuHuX (akTiB, 110
CHPUSIIM CTAaHOBJICHHIO CIELIali30BaHUX CYy/[IB Ha TEPEHaxX ChOroYacHoOi YKpaiHH,
MO’KHA 3pOOUTH HACTYIIHI BUCHOBKH:

1. Ilepmi mposiBU CTBOPEHHS CIEIIali30BaHUX CY/AIB CIIOCTEPIrae€ThCAB
KiHII X CTOMITTA. Y PETPOCHEKTUBHOMY PO3IJISIII PO3BUTKY Ta BIPOBAKEHHIO
CHeIlali30BaHUX CY/IB Ha TEMEPIilIHIi TEPUTOPii YKpaiHW MOKHA BHJUIUTH IIICTh
€TaIIB.

2. Ha nepmomMy erari 3arpoBa/KeHHSI AISUTHHICTI ¢ CHEIliali30BaHUX CY/iB
MOKHa PO3IJIIaTH Ha MPUKIIAIlI KoMepuiiHuX cyaiB Poccii, BilickkoBuX cyaiB YHP,
3YHP, Jlupekrtopii Ta I'erbmanary, ¢iHaHcoBl cynu [anuumHM Ta agMIHCYAH
Benukoi Pymynii 1 YHP.

3. Jlpyrum eTamoMm po3BUTKY € MOYATOK CTBOPEHHS CyaiB y PagsHbchKkOMy
coi3i. Moro ocobmmBocTaMH OyB NEBHMII YXHI 10 pPEBOMIOLIHHOCTI, Cyau
MIIMOPSIKOBYBAJIMCS pajiaM Ta iICHYBaJId OKPEMI BIICHKOBI CY/IH.

4. Tperiii eram mnepexiJ A0 HOBOI €KOHOMIYHOI MOJITUKHA CIIOHYKAaB JO
CTBOPCHHSI CIIEIIali30BaHUX YCTAHOB, SK MPABWJIO, BIJIOMYOTO CHPSIMyBaHHS, a
MOYaTOK BiAOYIOBM TOCIOAAPCTBA, KypC Ha IHIycTpiamizamilo Ta moTpeda
3a0€3MeUYeHHs]  TPAHCMOPTHUX  KOMYHIKAIllii  Majd  HACHIIKOM  CTBOPCHHS
CHEIIali30BaHUX CYJIB PI3HOI KOMIICTEHINi, IO CBIAYUTH MPO TEPEeXia BiA
creriaizamii 3a Cy0’€KTOM CyAOYMHCTBA JO rajy3eBoi cremiamizarii. BogHnodac
nepion 1930-1950 pokiB xapakTepu3yeThCsl CTBOPEHHSIM KBa3iCyJOBHUX OpraHiB
pPENpeCcCUBHOTO CHPSIMYBaHHS (0COOJIMBI HApau, TaK 3BaH1 ABIAKU, TPIIKN).

5. I3 1960 poky mnouumHaeTbcs ueTBepTUd eram. BinOyBaeTbes
BUOKpEMJIEHHSI €JIMHOI COIO3HO-PECITyOJIIKAaHChKOI CHCTEMH apOiTpaxy. SIka CBOIO
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4yepry OOTpyHTOBAaHA BCTAHOBJIEHHSAM PUHKOBUX MIAXO/1 T4 MEBHUM PO3IIUPEHHSIM
KOJIa TOCTIOIAPCHKUX CYO'€KTIB.

6. Il'atTuM € eTam WO pPO3MOYATO 13 MPOTOJIOMICHHSM HE3aJIeKHOCTI
VYkpaian. Koncturyiiero Ykpainn Bim 28 yepBHs 1996 poky Oyma BuU3HaAYeHA
HeoOXiHICTh TOOYAOBH TPAaBOBOI JEpKaBH Ta peali3alliio TMOJO0XKEHb, II0JI0
noOy/I0BU CUCTEMH CYJiB 3arajbHOi IOPUCIUKIII 32 IPUHIIUIIAMHU TEPUTOPIATBHOCTI 1
cnemiamzamnii. CTBopeHo Tpu Bui cnierianizoBani cyau YKpaiHu.

7. Iloctuil eTan HaJgaHW MOMEHT MOXHA Ha3BaTH 3aKIIOYHUM IS
VYkpainu. Po3nouaBcs BiH 13 pedopm y cynosiit cuctemi 2010 poky, a nmoreem ioro
cTaja KOHCTUTYIIHHaA pedopma B cdepi mpaBocymas. CtBopeHo Bumuii cyn 13
NUTaHb I1HTEJEKTYaJIbHOI BJACHOCTI Ta B TIPOLIECI BIPOBAPKCHHS 3HAXOJIUTHCSA
Bumuit AHTUKOpYTIIMHUH CyI.
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PO3/ILJ II. CBITOBUI JIOCBIJ] CTBOPEHHSI TA JISIJIbHOCTI
CIIEIIAJII3OBAHUX CYIB
2.1 Opranizauis i AigJIbHICTH cHeniagi30BaHUX CYIIB Y CYyA0BUX CHCTEMAaX
KpaiH aHIJI0-aMEePUKAHCBKOI IPABOBOI CHCTEMU

Ha ceorogni y B ICHYIOYOMY CYCHUIbCTBI Halllid YyBa3l MpelCTaBiCHI
PI3HOMaHITHI MPaBOBI CUCTEMH. SIKi 3yMOBIIOIOTHCSI OCOOTMBOCTAMHU HaIlIOHAIBHOTO,
COIIAJIbHOTO, 1CTOPUYHOr0, €KOHOMIYHOTO PO3BUTKY, 3BHUYASIMU, TPAAUIISAMU Ta
BIUITUBOM peirii. BiamoBigHo 10 crenudikyd BiAMOBIIHA KpaiHa Ma€ CBOE
cnenuiuHe COPUUHSATTS, PEryIlOBaHHsS Ta (DYHKI[IOHYBaHHS MPABOBOi cuctemMu [84,
61].

Buxonsun 3 BIANOBIIHOTO CTAaHOBUINA, BIJOMUN HIMEIBKHUH €KCIEPT B
00J1acTi MOPIBHSILHOTO MIpaBo3HaBcTBa B. Kianm Buiise n'sTh OCHOBHUX IIPABOBUX
CUCTEM, 1110 ICHYIOTh B Halll 4ac:

1) cucreMa 3araabHOTO TIpaBa (aHTJI0-aMEePUKAHChKA CHCTEMA) — I1e CHCTEMa
MIPEIEICHTHOTO TpaBa, CTBOPEHA CyAaMH, JDKepelamMH, SKOi € 3arajbHe IMpaBo 1
MIpaBo MPABOCYAJIS;

2) KOHTUHEHTaJbHA IMPaBOBa cHUCTeMa (POMaHO-TE€pPMaHChKa CHUCTEMa) — 1I€
CUCTEMa MHCHMOBOTO MPaBa, JIJIsl SKOTO OCHOBHE JKEPEIIO TIPpaBa-3aKOHOIABCTBO, IO
MOBHICTIO BUKJIIOUAE TIPEIEACHTHY (opMy IIpaBa, TOMY CYAH B JIaHIi CUCTEMI TIJIbKU
Ha0yBarOTh MIPaBO, a HE CTBOPIOIOTH MOTO;

3) cucrema MyCyJIbMaHCBKOTO TpaBa — CBOTO POJIy IOJITUKO-TIPABOBA
JOKTPUHA B TPYIl MPAaBOBHX CHCTEM PEIITiHHOI TpoMajy, JdaHa MpaBOBa CHUCTEMa
ICHye B paMKax 1CJIaMCBKOi peirii, sika HOCUTh JEp>KaBHHUM XapakTep 1 OUIbIIOI0
MIpOIO TIOB'sI3aHA 3 MPABOM, HIXK 1HIII PETITI€r0;

4) cuctema penirii (KpiM MyCyJIbMaHCHKOTO TpaBa) 1 TPATUIIHHOTO TMpasa -
MJeMiHHE a0o peniriiiHe 3BUYaiiHe MpaBo AQPUKH, 110 ICHYE TOPSA 3 CHUCTEMOIO
MpaBa KOJMUIIHIX METPOIOJIIH;

5) couianicTiyHa cUcTeMa npaBa — npaBoBa cucrteMa nputamanHa KH/IP,
Kuraro, Ky6i, B'ernamy [85, 8].

OxpiMm TOro okpemumu BueHUMH (Hampukmnana, O. CkakyH), 13 ypaxyBaHHIM
MPOILIECIB BCECBITHHOIO PO3BUTKY Ta TiOpuau3alii Maixke B yciXx cdepax >KUTTS,
30KpeMa y MpaBOBii, BUAUBIETHCS HA JAHOMY €Talll MpaBOBa CHUCTEMa 3MIIIAHOTO
(KOHBEPTeHTHOTO, T1IOpUAHOTO) THMy. [CHye TakoX 1HII MiAX0oau a0 Kiacudikarii
CUCTEM IIPaBOBA Ta MPABOBOI CIM 1.

I3 BHIEe BKa3aHOro MOXKHA 3pOOMTH BHCHOBOK, IO B 3aJICKHOCTI BiJ Tak
3BaHUX TIPABOBUX TPAJUIIA TPUTAMAaHHUX KOHKPETHIA KpaiHi (opMyeThCs
KOHKpETHa MpaBOBa CHCTEMa, a B CBOIO 4YEpry 1 BIAMOBIJHA CyJOBa CHCTEMA,
OpraHi3amiifHO-TIPaBOBUN TMOPSAOK 3MIMCHEHHS CyJlaMH CBOiX ITOBHOBa)KCHb,
KOMITETEHII1s, PABOBUM CTaTyC Ta MEXaHI3My CYyJIOBOT'O 3aXHUCTY.

YpaxoByroun TEMaTHKy MaricTepchbkoi  poOOTH, MO0  IPHHIIHITY
crietiamizanii CyAiB, JOLUUIBHUM BBa)XKAEMO PO3TJISHYTH TOPSAOK CTBOPEHHS Ta
(YHKIIOHYBaHHSI PI3HOMAHITHUX CHEIIadi30BaHUX CYAIB a CHUCTEMax 3arajbHOTO
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KOHTMHEHTAJIbHOIO IpaBa, a TakKoX 3mimaHoro Ttumy. O KkpiM Toro s
MOBHOLIIHHOTO pO3IJISiAy Ta aHami3dy J0CBiny (yHKIIOHYBaHHS CIEIiani30BaHOi
CKJIaJIOBOI  HEOOXITHO  AOCHIAMTA 1€ JOCBLA y  KpaiHaX  KOJUIIHBOTO
MOCTPAASTHCHKOTO MPOCTOPY.

Jlis anamizy JOCBiAYy JJIs MOYATKy 3BEPHEMOCS JI0 MPEACTABHUKIB 3arajbHOI
CUCTEeMHM TIpaBa. B 3araipbHOMYy BHIVIAJI AHIJIO-CAKCOHChKA IIpaBOBa CHCTEMA,
MOE€HYE HOPMAaTUBHY 0a3y, SIka 3aCHOBYETHCS UM € PE3yJbTaTOM HOPMOTBOPYOI
TISUTBHOCTI KOPOJIIBCHKUX CY/TOBUX IHCTAHI[ISIMU 3 YaciB HOPMAHCHKOTO 3aBOIOBAHHS
B Anrmii y 1066 pomui. Jlana cuctema BKIItouae B ce0e BCi aHTIIOMOBHI KpaiHu. O kpim
TOTO TIOOIYHO OXOIUTIOE Jep:kaBu bputanchkoi CHIBAPYXKHOCTI, a TaKOXK JESK1 1HIII
Jep>KaBu, B SIKAX TMPUCYTHIM BIUIMB aHIJIOCAKCOHCHKOI cHCTeMH IipaBa. Ha
CHOTOJIHIIIHIN JieHb 0araTto KpaiH pO3IJIAIaloTh aHTJIINChKAa 3aKOH SK BIJNPABHY
TOUKY, SIKa, X04a 1 Moke OyTM BHJaJICHA, ajleé 3aCHOBAaHA Ha ii BJIACHIN IpaBOBIH
cucteMi Ha 1i OCHOBIL. Y TOW K€ Yac, Mepi 3a Bce, HEOOXIHO 3'AcyBaTu
KOHLIETITyaJIbHUI anapat B KOHTEKCT1 TOCHIIKEHHS.

barato BUeHHMX Ha JAaHOMY €Taml 3ayBaXKylOTh, II0 CaAME AaHIJINCHKE MpPaBO
cTasio 0a30BMM, XO4ya 3 HE BEJIMKUMHU BIAMIHHOCTSIMH, JUISI aHTJIO-aMEpPUKaHCHKOI
MPaBOBOI CUCTEMH. [l YITKOCTI NPOBEIEHHSA aHali3y B HAIIOMY JOCIHIIKEHHI
HEOOXITHUM OyJie MPOSICHUTH MUTAHHS, IIOJI0 MOHATIMHOIO anapary JaHoi NpaBOBOi
CUCTEMH.

B nopiBHAHHI 3 YKpaiHCBKMM 3aKOHOJABCTBOM, IO JI€ 13 3aCTOCYBAHHSIM
TaKuX TEPMIHIB SK CIELiai30BaHUK CyJ, MPUHIMI CIemiaii3amii, cremiajbHa
IOPUCIUKIIIS, 3aKOHOJABCTBO Takux KpaiH BemukoOputanis, CHIA, Kanana,
Himeuunna ta iHImUX, (QOKYCyeThCS HAa TEpMiHAX CIEHIAJIbHUNM CyHd , CIeliajibHa
fopucaukiis. [Ipy 1boMy 3aKOHOJIABCTBO BIJIMOBITHUX KpaiH HE ITHOPYE TaKOX
TEPMIH creriaiizalii cyaoBoi aismbHOCTI. [llomo camoro TepmiHy criemian30oBaHuMH,
TO HOro MOXHA BHU3HAUUTH SIK TaKHi, 10 Mae coerjaibHe, 0COOJMBE 3HAUYCHHS,
MpU3HAYeHUM st poOOTH a00 BUKOPUCTAHHS B OJIHIM MEBHINM crieniaibHIi 00J1acTi.

Ha nigTBep/ukeHHS AYMKH, OO CXOXKOCTI MOHSTIMHOIO amapaTry, MOXe
CIIYT'yBaTH caM€ BU3HAYEHHS CIEL1aJII30BAHOT0, 00 K CIEIIaIbHOTO CY1y(CyI0BOTO
opraHy), sIK OpraHy 3J1MCHEHHS NpPaBOCYIJs, SKUH CTBOPIOETHCS 1 (YHKLIOHYE 3
METOI0 BHPIIIEHHS THUX YM IHIIMX TMPABOBUX KOH(QIIIKTIB, MEpeNiK SKHX, ado
Cy0’€KTHHI CKJaJ SKUX, BU3HAYAE€THCA y HOPMATHBHO BCTAHOBJICHOMY TMOPSIIKY.
Onun y3 ykpaincekux M. I. Cipuii, cTBepIKye, 10 CHEIladi3oBaHi Cyld MOKHA
YTOXKHIOBATH 13 KBazicyaamu [86, 16].

Jlo moyaTKy aHami3zy 0coOJIMBOCTEN criemiaiizarii cy/1oBoi cuctemu Benukoi
Bputanii, BBaXXJIMBUM MOMEHTOM OyJe 3BEpHYTH yBary Ha 3arajbHy I[OOYIOBY
cynoBoi cuctemu. be3zamepeunum € Toil (akT, MO B YTBOpeHI mpaBa Benukoi
BpuTtanii 6epyTh y4acTh pa3oM 13 MapiaMEHTOM 1 CyIIl, AaHy AYMKY MiJTBEPIKY€
BiTum3HsHUN nociigauk 1. B. Hazapor [87, 190]. Pi3HOMaHITHICTh Ta YMCEIbHICTH
creniagizoBaHux cyiB y Benukiit bputanii 103B0IsI€ pO3MIMPUTH 3aKOHOTBOPYICTD B
3aJIEKHOCTI B1J] CHEIialbHOI IOPUCAUKIIT (HanmpuKiIaa, 3eMeIbHul cy, apOiTpaxi y
TPYJAOBUX KOH(IIKTAX, Cyld Yy CIIpaBax KBapTUpHOI IuaTHi, ['onoBHe 1 CreuiaibHe
MOJIATKOBI YIIPaBJIiHHS Ta anesIiiHI CyaH i3 coliaabHOro 3a0e3mneucHHs) [11, 54].
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['omoBHMM uymHOM Ha (opMyBaHHS cucTeMH cyAiB y Benukiit bpuranii
BIUTMHYJM JBl OCHOBHI O3HAKH YCTPOIO JaHOi KpaiHW, a caMe KOHCTHUTYIIiiHa
MoHapxist Bemukoi bBputanii ta ii deaepatuBHuil yctpiid. J[ani o3Haku moCIyryBaliu
OCHOBHHMH TIPUYNHAMHU CTBOPEHHS TPHOX Mai’Ke CAMOCTIMHHX CYJIOBUX CHUCTEM.

®opMyBaHHA CHCTEMHU CYJIB € BiIOOpaXEHHSIM JIBOX OCHOBHHX O3HaK
YCTpOIO 1i€i KpaiHu — Ta ¢eAepaTUBHOTO YCTPOIO, IO CHOHYKadd IO CTBOPECHHS
TphOX (PAKTUYHO CaMOCTIMHMX CyaoBux cucteM: Aurmii ta Yenscy, Ulormanmii,
[TiBniunoi Ipmanaii. Ictopuuno cyam AHrmi ta Yenbcy MNOAUIAIOTHCS Ha CyId
HIDKYOTO Ta BHUIIOTO PiBHs (MUPOBI, MaricTpaTchKi, cyau rpadcTB, BINCHKOBI CY/IH;
BepxoBuuit Cyn Anrmi ta Yenscy, [lanara JlopaiB). Cxema CTpyKTypH CyAOBOi
CUCTEMHU TPEe/ICTaBJICHA B 10AATKy B .

[Ilo >x mo camoi cyaoBoi oprani3aiiii, To Benukiit bpuranii BiacyTHINH € 1UHUI
HayBUIMI cyn. HaTtomicTe MOro FOPUCAMKINIIO MOBHICTIO PO3MOJIIIEHI CEpel TPhOX
CaMOCTIMHUX CY/IB 3arajibHOi FOPUCIUKIIII, a came:

1.  AnensuiiHuii cyn;

2. Bucoxkwuii cyn;

3. Cyny Koponn, a6o x KoposiBcbkuii Cy/.

[Mopsn 13 muM y ckiaai Bucokoro cyay camoctiiHo fai0Th Cya
AnmipanTeiicTBa 3 po3TisiAy CIOPIB MO0 MOPYIIEHB MPABUI MOPCHKUX TEPEBE3CHb,
aBapil kopaOJiB 1 BIJIIKOJYBAaHHS MOB’si3aHMX 13 UM 30uTKiB. Ta KomepuiitHuit
Cyll, IOPUCIUKIIIS SIKOTO TOIIUPIOETHCS HA CIPaBU IOB'S3aHI BEJIEHHSM TOPTIBIIL,
[laTeHTHUI CyJ, IO PO3IJIsAA€ KIOMOTAHHS 1 CKapry 3 MUTAaHb MATEHTIB, TU3aliHy Ta
TOpProBux mMapok [88, 12].

Came TOoMy cynoBiii cucteMi AHMII Ta VYelbCcy NpUTaMaHHA Tally3eBa
crieriaizailis, sika peaii3yeTbcsi 4uepe3 YTBOPEHHS OKPEMHX, a 1HKOJIM U 1€papX1dHO
BUOYyBaHHUX CYJOBHX ycTaHOB [89, 6].

[Ipy 1wpoMy Taka cmemiamizaiis mnependadae  30BHIIMHIA  (akTop
BUOKPEMJICHHSI CIIEIiali30BaHOl CKJIaJ0BOi Yy CyJAOBOMY YCTpoOi, IO Tmepeadadae
(opMyBaHHS KUIBKOX CAMOCTIMHMX MiJICHCTEM 3BUYAMHOI (3arajibHO1) IOPUCAUKIIIT, a
TAKOX CYyJIB aJMIHICTPaTHUBHOI, BIMCHKOBOi, MOPCBHKOI, COLIaJbHOI, TPYIOBOI,
noaaTkoBoi, (iHaHcoBO1 rocTullii. KpiM 3a3HaueHuXx cyniB B AHIJIT TakoX IIIOTh
CHella]i3oBaHl CyIud PI3HOI KOMIETEHIi, 30KpeMa AHTUMOHONOJIBHUN CYI,
Kanoniunuii cyn, Cyn nporekuii, FOpuanunuii komiter TtaemHoi paau, Cyn 13
PO3CIiAyBaHHS HACHJIBHUIIBKOI CMEpTi, BIMCHKOBI cynu. BomHodac, ik CTBEpIKYE
aHrmiicekuit mociimauk E. bopeHrelimep, Taki Cyau HE YTBOPIOIOTH OKPEMHX
CYIOBUX CTPYKTYp 13 UYITKOIO 1€papXidHOl0 OyJ0BOIO Ta HE € CaMOCTIHHUMU
HanpsiMamu cynoBoi cuctemu Auriii [90, 85].

3aranpHOBIZIOMO, IO cUcTeMa npaBa y Benukiit bputa#nii € npenenenTHO0. Y
KOHTEKCT1 JOCTIIPKEHHsI CYJOBOI Creriamizamii 3a3HauMMo, 10 K 1 B 3arajbHIil
IOPUCAMKIIT MPaBO Ha CKacyBaHHS a00 3MiHY HENPaBUJIBHUX IO CYTi MPEIEICHTIB
BU3HAYAETHCSI OJHUM 3 OCHOBHMX 3aBJaHb BHUILIUX CYJIB Yy CEHCI 3a0e3IeueHHs
CIIPaBEUIMBOTO CYJOYMHCTBA Ta HAJICKHOI MPABOTBOPYOCTI B YMOBAax ILIMHHOCTI
cycniasHoro xutTs [91, 13].
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Bumumu cynmamu B AHraii ta Yenbcl € AnenmsuiiHud cyn  (posrisig
IUBIIPHUX, KPUMIHAJIBHUX 1 CIMEWHHUX CHpaB y MOPSAAKY amensuii), Bucokuit cyn
PaBoCY /1St abo Bucoxkuii cyn Anrmii it Yenscy (p03rmm [IUBUTHHUX, KPUMIHAJTEHAX
1 cimeitnux cnpaB) Ta Cyn Koponu (posrisia KpI/IMlHaJ'IBHI/IX cnpaB) 3aranom
3MIACHEHHS TpaBocynnss B AHMmi Ta VYenbcli MOB’SA3YEThCS 13 OCHOBHUMH
CKJIAJIOBUMU 3aTraJIbHO1 FOPUCIUKIIII: IIMBUTHHOO 1 KpUMiHaIBHOIO. BogHodac Ha 6a3i
UBLIBHOI chepu MPaBOBIAHOCHH BHOKPEMITIOIOTHCS CIMEWHI CIpPaBH, IO JAa€ 3MOTY
BECTH MOBY TIPO ICHYBaHHS OKPEMOi CyIOBOi creriamsaiii B MeXax IHUBUIBHOI
FOPUCTUKIITII.

[Ipu bOMy OKpeMa TijKa CyJiB, 5Kl O po3rIsiAaIi BUKIIOYHO CIMEHHI CIIOpH,
HE CTBOPIOETHCA. Pi3HI 3a KOMIETEHIIEI0 CIeIiaibHI CYyu — TpUOyHasu, K1 OyiIu
CTBOpeHI Ha mouyaTtky XX CT. SIK OpraHd [IJIsl «pa30BOT0 BUPIIICHHS CIOPIBY,
MO3UIIOHYIOThCSl AHTJIIMCHKUM 3aKOHOJIABLIEM SK CHEIliajibHI CYJOBI YCTaHOBH, IO
(GYHKIIOHYIOTh y CKJIaJll HalllOHAJIBHOI CUCTEMH aJIMIHICTPATUBHOI FOCTHIIII.

Opnak y 2007 poui OyJ0 CTBOPEHO HOBY €IMHY CUCTEMY TPUOYHAJIB, Ky y
3aralbHUX pPHUCAaX MOXHA OXapaKTepU3yBaTH SIK TPUOYHaTW HIDKYOTO Ta BHUIIOTO
piBHs. 3akoH «IIpo TpuOyHanu, Cyau 1 IpUMYCOBE BHUKOHAHHS» BHOKPEMIIIOE TaKi
BUM TpuOyHaiB (CTpyKTypy BIANOBIIHUX TPUOYHAIIB 300pakeHo Ha AojatKy I'):

1) TpuOyHaIM HMXKYOTO PiBHS;

2) TpuOyHan BUIIOTO PIBHS;

3) TpuOyHasn i3 TpyJOBUX CIIOPiB;

4) AnensiiitHuil TpuOyHa 13 TPYAOBHUX CIIOPIB;

5) TpuOyHasn 13 muTaHb IMMIrpaIlii Ta HaJlaHHS PUTYJIKY.

Ckapru Ha pilieHHS TpUOyHAIy HUIKYOTO PIBHA MOXYTh IOJABaTUCS [0
TpuOyHanmy BUIIOTO PiBHS IUISXOM OTPUMAHHS B TpuOyHanmy a0o HMXX4YOTo, abo
BUIIIOTO PIBHS TMONEPEIHBOTO JO3BOJIYy, IO CBIIYUTH MPO ICHYBAHHS CXOKOTO
IPOLIeCYaTbHOTO TOPSJAKY JOIMYCKY CKapr, sSIKMi repeadadeHii B YKpaiHi Ha piBHI
BepxoBnoro Cyny Ykpainu. CtpyktypHo TpuOyHan BHUILOIO piBHS CKIAIA€ThCA 13
AnMiHicTpaTUBHOI anensuiiHoi mnanatu, [lamatu momo immirpamii ¥ HaJaHHS
NpUTYJIKY, 3eMenbHOl manatu, llogatkoBoi Ta Kannemspcbkoi nanatu. PimieHHs
LOTO OpraHy MOXYTb OyTH ockapxkeHl 1o Anemsuiiinoro Cyay Aurmi i Yenscy
[92].

BpaxoByroun cnemiamsaniio Bucokuil cya MoKHa MOAUIMTA HAa Ha TPHU
OCHOBHI CYJIOB1 BIBJIJILTH:

1. Cyny KopomniBcbkoi naBu;

2. Kannenspcbkuit cyn

3. CimeliHuii cy.

Bume 3ragani cyaum HocsaTh Ha MeTi ockapkeHHs Cyay Koponu,
MariCTpaTChbKUX CYyAIB 1 JESIKWX TPUOYHATIB Ta 3arajioM pO3IJIANAI0Th IIUPOKHIMA
CneKkTp mpaBoBuX cropiB. [Ipu oMy Bucokuii cya BBaKaeTbesl TPETIM B l€papxii
aHTIINACHKOT CYZOBOi CHUCTEMH, MAalO4Yd IMOBHOBaXCHHs CyAy TNepiioi, Apyroi Tta
HATJISIOBOT 1HCTAHIIIH y CIIpaBax IUBUILHOT, KPUMIHAIBHOI 1 CIMEHHOT FOPHCIUKITIH.

Binmin KopomniBcbkoi 1aBu po3riisiiae Aeski BUAM MUBUIBHUX crpaB y cdepi
KOMEPILIIHOT TIsUTbHOCTI (11010 IPABOYMHIB, a came: YKJIaJaHHs, 3MiHa, BAKOHAHHS)
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y 3araJibHoMy nopsaky. KpiM 1p0ro0, 3aieXHO BiJ KOMIETEHIi y HOro ckiaii
(YHKITIOHYIOTh TaKi OpraHi3alliifHi Creliaii30BaHi YTBOPEHHs: ApOITpaxHHUH CyI,
Cyn AnmipanteiicTBa (pO3TIsij] CIpaB, y SIKUX OJHIET 31 CTOPIH € Cy0’€KT 1HO3EMHOI
nepskaBu), ToproBenbHUN CyJ (pO3TJISA CIpaB, SKi MOTPEOYIOTH CIICMiAIbHUX 3HAHD
13 nmutadp Toprieii), Cyn 13 MUTaHb TEXHOJIOTIH 1 OyAIBHUITBA (PO3TJIs CIpaB, II0
BUHUKAIOTH 13 TEXHIYHHUX, TEXHOJOTIYHUX, OYyA1BEIbHHUX Ta 1HIIUX MIPABOBIIHOCHH).

KaHuensipcbkuii cyf Ik Cyi HIXKYOTO PiBHS BUPIIIYE PSIJI CIIOPIB, OB’ I3aHUX
13 TpaBOYMHAMHM Ta BJACHICTIO, @ TaKOX CIIOPH, SKi BHHUKAIOTH 13 3€MEIbHHX
NPaBOBITHOCHH, KPEIUTYBAaHHSI, 1HTEJIEKTYalbHOI BJIACHOCTI, KOPIIOPATUBHUX IpaB
Ta OOOB’SI3KIB TOIIO. Y MOPSAKY NEPErjisiay CyIOBUX PIlIeHb IEH Cya po3risaae
amessLii Ha pIMIeHHS CYIB I'pad)CTB Ta MaricTparchbkux cyiaiB. Ha mpaBax BiaiiiB
(13 cremianizoBaHOI0 KOMIETEHINIE0) TakoK (PyHKIIoHYI0Th [latenTHuit cyq ta Cyn
KOMIIaHIi, SIKHA BUPINIYE CIOPH MIXK MIANPUEMCTBAMHU, YCTAaHOBAMHU Ta
OpraHi3alisiMy.

OauH 3 HallcTapiliMX 1 HAWBIAOMIMIUX KOMEpPUIHMHHUX cyAiB, KopomiBcbkuit
komepiiitnuii cyn BbB. Jlanuit cyn 3Haxonuthbest y JIOHIOHI, CTOCY€EThCS CKIIQHUX
CIpaB, IO BHHUKAIOTh BHACIIJOK JUIOBHX CIOpPiB, SK HaIlOHAJIBHUX, TaK 1
MDKHapoaHUX. OcoOMMBHI aKLEHT pOOMTHCS HAa MIKHAPOJHIN TOpPriBii, OaHKax,
ToBapax 1 apOiTpaxkHux crnopax. KopomiBCbKl cyAu BKJIOYaE B cede KiJibKa
aduUTIHOBaHUX CYJIB, BKIIOYAIOUHM aJMIPAITEHCTBO, KAHLEAPIIO, JIOHJOHCHKUN
TOproBelbHUI cya 1 ByniBenbHO-TeXHOJOTIYHUN cyl. B ganuii yac mmaHyeTbes
BIIKpUTTA HOBoOro Oi3Hec-cyay. HoBuit Cyjq CTBOPUTH IHCTUTYT CBITOBOTO KIIacy,
o0 BIAMOBIAATH CBITOBIM pemytanii BenukoOputanii. HoBuii Tak 3BanHuii "cymnep
cyn" 6yne mictutu 29 3amiB 1S CyiB, 12 3amiB 1715 MPOBEACHHS CIIyXaHb(JI CIIpaB
po OaHKPYCTBO), 44 KIMHATH JJisi TPOMAJCHKUX KOHCYJIbTaIllM Ta N7l TTOKPAIICHHS
MOXXJIMBOCTI ~OYIKYBaHHS y4YacCHHKaMu Tipoiiecy. Buiesraganuii cyn Oyne
KOHCOJIIIyBaTh pobotTy, mpoBeaeHy Kanunemnspiero, KomepmiitHum cyaom Ta
byniBenbHO-TEXHONOrYHUM cyAoM. Bin Oyne mpaimoBatd 3 yciMa KOMEpPUIMHUMHU
opucaukiisiMu KopoiBCbKUX CYJIB, TAKHX SIK CYNEPEUYKM TOB'SI3aHI 13 NaTEHTaMH,
TOPTOBOIO MapKOI0, apXITEKTYPHI CIIPaBU, CIIPABU aMIpaITEHCTBA (30KpeMa, apeliT
CyJIeH) Ta CHOpH 13 MIDKHApOAHMX AOroBIpiB. [lnaHyeTbcs po3ramryBaTv JaHUN
biznec-cyn B uentpi Jlonmona, ajis Toro, mio0 aaMiHICTPATUBHO BIH 3aJIUIIUBCS
yacTuHOIO KOposiBChbKUX Cy/IiB.

Oco6nmBoi YBaru, Ha Hally IyMKYy, BUMaraioTh 3eMeJIbHUN Ta €KOJOTIYHHI
cyn Hosoro IliBgenHoro Yemnwcy. Jlanuit cya ctBopenuit y 1980 pori Ha miacrasi
onHoriMeHHoro 3akony (Land and Environment Court Act 1979 [93]) BBakaeTbest
NEepIIMM E€KOJIOTIYHUM CYAOM Yy CBITi. BiH TakoX € 4acTHHOIO CYJOBOi CHUCTEMH
ITaTy, € CAMOCTIMHUAM 1 HE3aJICKHUM Y TIPUHHSATTI PIIICHb 1 MPAITIO€, EPEBAKHO, SK
cyn nepioi iHcTaHuii. Pimenns uporo Cyay MOXXyTh IEpETIsiIaTUCs HMBUILHUM a00
KpUMIHAJIBHUM aneNdlifHuMu cygamu, a Takox Bepxosuum Cyaom Hosoro
[TiBgenHoro Yenscy.

Ho ckimamy cyay BXOauTh 6 cyanmiB 1 21 HAyKOBO-TEXHIYHUM EKCHEpT-
koMmicap. Cyln Mae BHUKIIIOYHI 1 KOMIUIEKCHI TOBHOB&XEHHS B cdepi OXOpOHHU
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JOBKULIS,, 3€MJICKOPUCTYBaHHsS, 3a0yJOBM, MWUTAaHHAX IUIAHYBAaHHSA 1 IIPOEKTIB
PO3BUTKY.

KowmriereHmist cyay BiItouae 8 KaTeropiid cmpap: 1) crpaBd Mpo OXOPOHY
JOBKUIISA; 2) CIpaBH MPO KUTIOBY 1 KOMIUIEKCHY 3a0yA0BY; 3) COpH MpO 3aXHCT 1
JIKBIIALIIO 3€TICHUX HACaIKeHb; 4) 3eMeJIbHI CIOpPH; 5) HUBUIBHI €KOJOTIYHI CIIOPH;
6) KpUMIHAJIbHI €KOJIOTIUHI CIIpaBH; 7) OCKap)KEHHS BHPOKIB Yy CIIpaBax IIpo
€KOJIOT1UHI 3JI0YMHM, BHUHECEHHX MICIEBUMU CyJaMmH; 8) MHUTAaHHSA TIOB’S3aHl 3
100yBaHHIM KOPUCHUX KOMAIUH (T. 3B. TIpHUYE CYJOYUHCTBO).

Bapro 3ayBakutu, 1110 3eMeJIbHUM Ta €KOJOTTYHUN CY]T BOJIOJIE BUKIIOYHOIO
IOPUCAUKIIIEIO, KOJEH 1HIINI CYIOBUI OpraH HE MOKE 3/1MCHIOBATH MPABOCYIAS Y
BKa3aHUX KaTeropisx CIpas.

Ak 3azHayae A. YukinpaiHa,  JOCHIDKYIOYM  CBITOBHM  JIOCBIJ
(GYHKIIOHYBaHHSI 3€MENbHUX CYJIB, Taka pI3HOMaHITHa cdepa KOMMIETEHIT Cymy
JI03BOJIsI€ HA3BaTU HOTO MPUPOAOOXOPOHHUM CYOBUM OPraHOM, SIKHi 1 CTBOPIOBABCS
3a MPUHLUIOM «EIWHOTO BIKHA» I OpaBocyqds B cdepl OXOpOHU JOBKIIUIA,
TUTAaHYBAHHS 1 BUPILICHHS 3eMeNbHUX criopiB [94]

Cepen mo3uTUBHUX 3700yTKIB, 10 3HAXOATh BigoOpaxeHHs npakTtuil Cymay
CIiJ  BIJ3HAYUTH HASABHICTh €JIEKTPOHHOI 0a3W JaHUX TMpPO  EKOJIOT1YHI
MPABOIOPYIICHHS, SKa Ja€ CYISIM MUTTEBUH TOCTYN 0 CTATHUCTHKH, aHATMITHUKH 1
KOMEHTap1B; MOCTIHHE HABUAHHS Ta MEPEMNIArOTOBKY CYiB, KOMicapiB 1 epCcoHaNy;
BrpoBakeHHs: «Multi-Door Courthouse» — cucremu, sika Hajae 3assBHUKaM JOCTYII
710 TIOBHOT'O CIIEKTPY MOCIYT 1100 BUPIIIEHHS CIOPIB, SIK Ha TOYaTKOBOMY €Talll, TaK
1 BIOPOJOBX YChOro Tpouecy (Memiaiis, apOiTpaxk, MONepeAHs OIIHKa TOIIO);
IHHOBAIlIMHI TIIXOAW A0 HAJaHHS 1 OIIIHKM EKCIIEPTHUX BUCHOBKIB (€KCIIEPTH HE
3aITy4ar0ThCsl CTOpOHAMU, a € yacTuHow Cyay, i, mepeayciM, BOHU MiI3BITHI HoMYy, a
TaKOXX MarTh JOTPUMYBAaTUCS MpaBWJI  €TUYHOIO  KOJEKCY  IOBEIIHKH);
CIPSIMOBAHICTh HA PECTUTYIIHHE MPaBOCY/Js, B SKOMY MOTEpIIJIl 1 3amoiitoBadi
IIKOAM CHUIBHO O€pyTh y4acTh B IIPOLIEC] BIJHOBJICHHS MOPYIIEHOTO CTaHy JTOBKULISA
Ta MOMEPEIKSHHS IIOBTOPHOTO 3O IiTHHS €KOJIOTUHOT mKkoau [95, 21].

Mopnens ekonoriyHoro npasocyaas Hosoro IliBapenHoro Yenbcy He Oyna
MEPBICHO CTBOPEHAa B TEMEPIIHHOMY BHUIVISAL. 3a Maibke COpOKapiuHUN mepioj
MPaKTUKKU opraHizamis 1 AisnbHIicTh Cyny 3a3Hana peopMyBaHHs Ta 30araTuiiacs
HU3Ko0 1HHOBauid. Huni 3emenvHuil Ta ekonoriynuii cyn Hooro IliBmenHoro
VYenpcy MOXKe BBaXKATHUCS 3pa3KOM  YCHIMIHOCTI B cepi  €KOJOTIYHOTO
MIPaBO3aCTOCYBAHHS.

Y IliBaiunit Ipmanmii ta IlloTnmamaii cymoBa cucreMa B KOHTEKCTI
creriaizamii Ta QyHKI[IOHYBaHHS CIIEIiali30BaHOl CKJIAJOBOi € JOCHTh CXOXOI0 13
cuctemoro cyaiB Aurmii Ta Yenbcy. Ha doni cygoBux cuctem BuzHaueHo BepxoBHuii
Cyn Awnrmii ta Yenscy. Kpim 1iporo, dynkiionye Anensitiiauii cyn, Bucokuit cyn
MpaBOCYIIsl, SKUW ckiamaeTrbes 13 Bigauny KopomiBebkoi maBu, CimedHOTO 1
Kannenspcekoro Bigauie, Cyn Koponu, cyau rpadcTB, MaricTparcbki cyau Ta
TPpUOYHAIM 3 PI3HOK NPEAMETHOIO HOPHUCIUKINEI CIEIialbHOTO XapakTepy, SKi
(akTUYHO MalOTh aHAJOTIYHI MpoLecyalbHl TOBHOBXXEHHS 3 AaHIJIIUCHKUMU
cynoBuMH opranamu [96].
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[Ipote Ha BiamiHy Big Aurmi i Yenbscy ta [liBHiuHOT [pmanaii, y [loTnanmaii
BepxoBHuii cyq po3risgae ckapry Ha pillleHHs HIDKYUX CYJIB BUKIIOUHO y CIpaBax
IMBUIbHOI fopucauKIi. Bummm cymnoBum opranamu Illotnangii y 1uBUTBHHX
cupaBax € CeciiHUN Cyn, SKAA BKIIOYae B ceOe: 30BHIMIHIO Mmanary (Tmepiia
IHCTaHIlIA I HAWOUIBII BaXXIMBUX IMBUIBHUX CIpPaB); BHYTPINIHIO TajaTy
(amensmitHa 1HCTAHINS JUIS PO3MIIALY CKapr Ha PIIICHHs, TOCTAaHOBJIEHI 30BHIIIHBOIO
nanaroro, mepupcrkumu cyaamu, LIoTnaHAChKUM 3eMETbHUM CYIOM, 3€MEIbHUM
TpuOyHasioMm). PimeHHS 1bOTO OpraHy MOXyTb OyTH OCKapkeHi 10 BepxoBHOro
Cyny Anrmii Ta Yenbcy.

[Mono cynosoi moaeni CIIA, To naHa Mojienb po3novalia CBOK MO0YyI0BY 13
npuitaTTs CynoBoro akty (Judiciary act of 1789) B 1789 poui. Ane Haxanb He
JTUBJISTYUCH HA JIOCUTh JIOBTY icTOpito moOyaoBu cynoBoi cuctemu B CIIA, npeski
BYEHI, 30KpemMa AyMKy mnpogecopa Jl. Kapnena, xoua 1 miATpUMYIOTH IYMKY, IO
(opMyBaHHS CHUCTEMH 1€ HE 3aBEpIICHO. AJIEe caMa CHUCTEMa CY[IB € HaCTUIbKU
CKJIQJIHOIO, 1110 JOBOJI YaCTO NEPECIUYHUM aMEPUKAHISIM BaXKKO 3pO3YMITH ii CYyTHICTb
Ta 371MCHIOBaTH KOHTPOJb Haja Heto [97, 36]. [IpuximanoM i migTBepIKEHHIM TOMY
MoOXxe ciayryBatu, Te mo CygoBuM aktom mnopsn 13 Bepxosuum cygom CIIA , Oymo
CTBOPEHO TPH OKPY>KHHUX Ta TPUHAAIATH pailoHHuX cyaiB [98]. [lopsia 3 uum y ctarTi
3 Konctutymii CIIA 1787 poky Oyno nepeadadeHo CTBOpeHHs BepxoBHOTO cyay
CIIIA Ta iHIIKMX Cy/IOBHUX OpraHiB, ajie 0€3 3a3Ha4YeHHs X BUIIB 1 KOMIETEHIli. A 111e
nizHime CynoBum aktom 1801 poky (Midnight Judge Act of 1801) 3adikcoBano
dyHKIIOHYBaHHS (deepalibHOi CYJI0OBOT CHCTEeMH B CKiIall 16 OKpYyXHUX CYIB.
Yponosx XIX—XX cT. BigOynucs AOKOpIHHI 3MIHM B Oprasizaiii (enepaibHOro
cynoyctporo CIHIA, chopmoBanoro 1789 poky, OCKUJIBKM Ha MMijACTaBi GeaepabHUX
3aKOHIB 3alpoOBaKYBAIMCA KpIM CYIIB «3arajipbHOoro mpasay» (BepxosHoro,
OKPYXKHUX, alesiiHuX, palOHHUX ), CTEIiali30BaHl Cy/I1, sIKi PO3TJISIaIM CIIPaBU,
HaAINpUKIAQa, MO0 BiAMOBIIAIBLHOCTI JCpP)KaBH, IMOPYIICHHS BHUMOI I10JaTKOBHX,
MUTHHUX, MATEHTHHUX 3aKoHiB [99, 393].

Cnonyueni Illtatu - ue deneparrisi, 10 CKIATAETbCS 3 M'STACCATH IITATIB.
@enepaliisi B LUIOMY, PETYIIOEThCS HALIIOHAIBHUM a00 (enepanbHuM ypsiaoM. Kpim
TOTO, KOKEH IITaT Mae mpaBo 3a KOHCTUTYILI€I0 BCTAaHOBIIIOBATH BJACHI YpsIOBI
CcTpykTypu. OOMEXyloud MOBHOBAXXEHHs ¢enepanbHoro ypsay, KoHcrturymis
nepeadavae, M0 HAIOHAIBHWM YpsJ Ta 1HAMBIAYaJdbHI YpPSIAM KOXKHOIO LITATy
MpalOBaTUMYTh Pa3oM 1 JOMOBHATH OJWH OJHOTO B MPAarHeHHs NPUWHATH 3aKOHU Ta
3a0e3neunTH iX BUKOHaHHA. KoxHa mitat mae cBoro KoHcTuTylito, sika BHU3HAYae
CTPYKTYPY ypALy AJis 1boro mraty. OCKIIBKY YPsIAM IITATIB, B OUIBIIINA UM MEHILN
Mipi, MOJCNIOIOTHCS Ha HaIllOHAJTBLHOMY YpsiAl, y BCIA JepkaBl KOHCTHUTYIII €
cxoxkumu 13 Koncrutynieto Cronmydenux Irtati. Illogo mo cynoBux oprasiB B
PI3HHX ITaTax el CTaH IHTEPIPETYETHCS TAKOXK.

VY mmpoxomy posyminHi, y Cnonydenux LlltaTtax icHye /1B OCHOBHI CyIOBi
CUCTEMH: CHUCTEMa HaI[lOHAIbHMX a00 (eaepalibHUX CY[IB 1 CUCTEMa Aep>KaBHHUX
cyniB. Ilopsin 13 TOHATTAM TOMITHYHOLI denepanii 3 MOABIMHUMHU CYJOBUMHU
cucteMamMu y Cnonyuyenux IItatax icHye Tpers riOpuaHa cucTemMa CyJIIB - 1€
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IJIEMIHHI CyJIM, CTBOPEHI PI3HUMU IJIEMEHAMU AMEPHKHU, 30KpeMa AMEPUKAHChKUX
iHTiaHIB 200 KopiHHUX aMepuKaHIliB.[100]

Bei tpu mi cucremu - QenepanbHi, ITaTHI Ta IUIEMIHHI - HEOOX1THO
PO3PI3HATH, I00 BCTAHOBUTU KOHTEKCT, B paMKax SKOTO CIEI[ialli30BaHi Cyl MO>KHA
Kpaiie 3pOo3yMITH. 3a aMEepUKaHCHKOIO TPABOBOIO JOKTPUHOIO CYAHM CHEIliadbHOI
IOPUCAMKIIT MOXYTh OpraHi30BYBAaTHUCS SIK CaMOCTIHHI CyJIOBI OpraHu abo sk
yacTMHAa CyIiB 3aranbHoi fopucaukiii. CygamMu  CHemianbHOI  FOPUCIUKIIT
BIJTHOCSITHCSI CYIM Yy CIpaBax CIAIIINHU, OMIKU 1 MIKIyBaHHS, y CIMEMHUX CIIpaBax.
VY cBoto yepry, cnemniaJgbHUMU CyJJaMU BBaXKAIOTHCS OKPY>KHI CYJIU IITATIB, OCKIJIBKU
iX IOPUCHMKINS OOMEXKYEThCS ab0 NMBIILHUMH, a00 KpUMiHAJLHUMH CIIPaBaMH
Cratuctuka mono KUIBKICTI Ta BHAIB cheriainizoBaHux cyaiB B CIIA, ctaHoM Ha
uyepsenb 2015 pokynasenena B goxaroky I [101, 85].

Y cynoBii cuctemi CIIA Hang cygamu mnepmioi 1HCTaHIIi 3a3BUYai
BUOYIOBYIOTBCSI JIBa PIBHI ameNAIIMHUX CYIIB — anesuiiHui CyA MpPOMIKKOBOI
1HCTaHIl (anmensuiMHui cya) 1 BepXOBHHHM cyn. DyHKIA mHeperisigy Cyay
anessiiHOT IHCTAHIlT 3BOJIUTHCS JI0 TOTO, 110 OYyb-SIKE PIIICHHS PallOHHOTO CYAy €
MPEAMETOM MEPErsAy amnessliiiHOro Cyay BIANOBIAHOTO CYIOBOTO OKPYTY, SIKH
BOJHOYAC pO3IJISAA€ CKAaprd Ha pIIIEHHS aJMIHICTPAaTUBHUX OpraHiB (SIK-TO
HanionansHOi paau 3 TpPyIOBHUX BIAHOCHH, MIHICTEPCTB 1 COLIANIBHUX CIyXk0). Y
cBoro uepry, Anemsuiiauii cyq CIIA denepanbHOro oKpyry posrisjiae cKaprua Ha
pitreHHs QenepaabHUX creliani3oBanux cyais [102, 123].

HeoOximHo 3BepHyTH yBary ICTOPUYHY JIMHAMIKY BUHEKHEHHS Ta
dbyHKIIOHYBaHHS (eiepadbHUX CYIIB 31 OOMEXKEHOI0 IOPUCAMKIIIE, 00 came 13
OPUUHATTAM psAy (eneparbHUX 3aKOHIB TMOYalIM YTBOPIOBATHCS CIEIliali30BaHi
CyIu:

o  Cyn 3 npetens3iit 1o ¢peaepanbHoro ypsany (1855 pix);

e [IlonmatkoBuii cya (1924 pik);

e  Muruuii Cyg (1926 pik, 3 1980 poky — Cyn y cmnpaBax 30BHIIIHBOI
TOPTiBII1);

o Amnemsamiviauii Cyn y 36poiinux cuiax (1951 pik);

e Cyx 3 HarysIAy 3a 1HO3EMHOIO PO3BITYBaJIbHO AisUIbHICTIO (1978 pik);
Cylu 3 nuTaHb OaHKkpyTcTBa (1978 pik);

e Amnensmiiiauii Cyn y cnpaBax BerepasiB (1988 pik) [103, 68].

Taxum unnom, y CIIA cnerianizoBaHi Cyu YTBOPEHO K Ha (enepalbHOMY
piBHI, Tak 1 Ha piBHI mTatiB. Ha ¢denepanpbHOMY piBHI ICHYE NEKIJIbKa OCHOBHUX
BUJIIB CYJiB 13 cremiaabHoo komneteHiieto. [lo-mepme, e Cyn CHIA 3 posrisgy
npetensiii 10 deaepansuoro ypsaay (U.S. Court of Federal Claims). 3a cmoBamu
BiTun3HsiHOro BueHoro M. B. Kpapuyka, Cynm 3 posmisimy mnpereHsil g0
dbenepaabHOTO ypsiay OyJIO CTBOPEHO «JJIsl TOTO, 00 MOBEIIHKA ypsIAy B criopax 13
rpomajssHaMu OyJia cripaBeBoioy» [104, 83].

3 TOYKM 30pYy iX CTBOpPEHHS Ta (PYHKIIH ICHYE Ba OCHOBHUX CyAM KaTeropii
CyniB y ¢eaepanbHiid CUCTEMI:

® KOHCTHUTYIIIIHI CyJU;
® 1 1[0 MU MOKEMO TTOCJIATHCS SIK HA 3aKOHOJIaBY1 CY/IH.
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[ToBHOBaXX€HHSI MO0 CTBOPEHHS KOHCTUTYIIIWHUX CY/IIB TepeadavyeHo B
ctrarti lII Konctutynii CIIIA. ABTOpuTEeT 3aKOHOAABYOI BIaU CyAH NEepeadaueHo B
ctatTi 9, po3nin 8, MyHKT 9, KW MOMMPIOETHCA HA 3aKOHOAABYE BiIUICHHS
MOBHOBa)KE€Hb TPHOYHAIIB, 10 MOCTynalThes BepxoBHomy Cyay. IcHyroTh Komi3ii,
1010 peJlaMeHTAIlil 3aKOHO/IaBUMX Ta KOHCTUTYI[IHHUX CY/IiB.

3aKkOoHOMABYl Ta KOHCTUTYILIMHI CTaTyCH CIPUYMHWUIN TPUBAIL Ta CyBOpPi
nebatn Ha Konrpeci. ¥ cucrtemi (enepanbHOr0 CyJOUYMHCTBA 3aKOHOMABYI CYIH, SIK
IPaBUJIO, PO3TIISAIAIOTECA K CIeliali3oBaHl ¢eaepanbHi cyau. Ha BiamiHy Bif
KOHCTUTYIIHHUX CY/IB, 10 CKIaAy SKUX BXOIATb 94 denepalbHUX OKPYKHUX CYIH
Ta JBaHAIATh OKPY)KHHMX alesliMHUX CYAIB, Ha Kl MOKIAAAlOThCS BUKIIOYHO
cynoBi ¢yHkIi. [leski 3akoHogaBY1 Cyau OyJIM CTBOPEHI SIK MOCTIHHI IOMMOBHEHHS 10
dbenepanbHoi cucteMu. [HIM, HaBmaku, Oyl CTBOpEHI I YCYHEHHS TUMYAacCOBHUX
noTped 1, SIK TUIBKHU 111 TOTpeOr OyIu BUPIIICHI, 1aHl CYAN PO3IMYCKAIUCH.

[Tpuknaau 3akoHoaaBumx cynaiB Crnonyyenux IllTaris:

1. TlomarkoBuu cyn CIIA. CrmowaTtky nedl cya BXOAMB JO CKJIAIy
3aKkoHojaBuoro BigomctBa. Ili3Hiiime Konrpecom B 1969 pomi 3a cBoiM
KOHCTUTYL[IMHUM  TOBHOB&XEHHSM, IWIOJ0  NOJATKIB  OyB  MEpPETBOPEHUIA
KOHCTUTYILIWHUNA cyA. IlomaTkoBe 3aKOHOMABCTBO € OCOOJMBO CKJIAJHUM Ta
CHElIaJi30BaHUM BHJOM [ISJIBHOCTI B paMKax IIMPOKOI IMPAaBOBOI CHCTEMHU Ta
nonatkiB B CIIA. Jlanuii cyq OyB CTBOpeHUH B 3HAa4YHINA MIpi, 11100 3BUTLHUTH CYJIU
3arajibHOI FOPHCIUKILI Bijl TAraps TPHBAIOrO CyIOBOro mpolecy. Moro ropucaukiis
BKJIIOYa€ B ceOe Orjsj] MOJAaTKOBUX OINHOK, $IKi OyJM OCKapKeHl IJIaTHUKAMU
[I0JATKIB.

Cyn cxmanaetses 3 11 cyanis, royioBa cyny npusHavaetbes [Ipe3unpeHnTom 3a
nopajoro Ta 3rofo0 CeHaTy Ha M'STHAAUSTHUPIYHUNA TEPMiH MOBHOBaXeHb. [lecsarThb
IHIIMX CYIJIB CHEIaTbHOTO CYIy 3aCIIyXOBYIOTh HEBENHUKI IMOJATKOBI CIIpaBU, B
AKuX ocnoproBaHuil monarok MeHm Hix 5000 monapis CIIA. Cyxn opranizoBaHuid y
MIIPO3/LTN, KOXKEH 3 SKUX o4oJitoe cyasa. KoxkHe cyaoBe 3aciiaHHs MPOBOAMUTHCS
OJIHUM CYyJAJIet0 a00 OJHUM 13 M'ATH KOMICApiB, MPU3HAYEHUX TOJOBHUM CYJIJICIO
[105].

2. BicekoBuit anemsmiiamii ¢y Cnomydenux IlrtatiB.  3pocTtaHHS
HEBJIOBOJICHHS Miciis J[pyroi cBITOBOI BiifHM, CUCTEMOIO BIMICHKOBUX HaJajla MOUITOB
st mpuitHATT Konrpecom y 1950 poii HOBoro €aMHOTO KOAEKC BIHCHKOBOTO
MpaBOCYsl. 3MIHM JI0 KOJEKCY BKJIOUAIM TIOBHOB&XKEHHSI NJII HOBOTO CYIY,
AMepUKaHChKUN BIMCHKOBOTO amesIIiiHOTO cyay. [lonmpaBnennii Koeke po3IpuB
npaBa OOBUHYBAaYE€HHUX BIMCHKOBOCITYXOOBIIIB Ta Ha/laB iM MOKJIHMBICTh 3BEpHYTHUCA
710 IUBUTHHOTO ATEIISAIIMHOTO CYy.

3 wacy HaOyTTs YMHHOCTI mUMH momnpaBkamu A0 Kojekcy BiiChKOBOT
MPaBOCY/IIsl MAIOTh MPABO OOBHHYBAUYEHUX BICHKOBOCITYKOOBIIIB
MPOJIOBXKYBaJIa PO3IIUPIOBATUCA 1 Temep MmajaTd Oulbllie BiAMOBIAHO 10 TMpasB,
HaJaHUX IIUBUILHUM B1AIIOBIIaYaM.

Anemsiivinuit cyn CHIA nis 36poitHux Cuil CKIaIaeThes 3 TPhOX CYAIB, K1
NOBUHHI OyTH NpHU3HAYEHI SIK IUBLIbHI OCOOM, aje MOXYThb YTPUMYBATH PE3EPBHY
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KOMICit0 B Oyab-sikiil 30poitHux cunax Crnonydenux IlItariB. Bonn npu3HadaroThes
[Ipesunentom Ta 3arBepkyrOThcsi CeHatoM. Ilicims mpu3HAYeHHS, BOHU MOXYTh
OyTH MOBTOPHO MPU3HAYECHI HA JPYTUMA TEPMiH.

Jo 1983 p. CTopoHM HEe Mayld KOJHOTO CIOCOOY MPSIMOTO OCKApPKEHHS
pimens BiiicekoBoro amnensiiitHoro cyny CIHA. Oanak 3rigHo 3 momnpaBkamu 1983
p. 10 €IMHOTO KOJEKCY BIWCHKOBOI MPaBOCYAJs, CTOPOHU MalOTh MOBHOBAXCHHS
3Beprarucs 10 Bepxosuoro Cy, o0 pillieHHs aneNsmiiHOro cyay s 30poitHuX
Cun gepe3 JUCKpeIiiiHI po3opsKeHHS mpo nepeopiapu. [106].

3. Anenduiitnuii cyn y cnpabax BetepaniB 'y CHIA - 1e cnienianizoBanuii cy
0yB 3acHoBaHuii Konrpecom B 1988 poiii, sSik cy10BUI OpraH, SKMil Ma€ HaI[lOHAIbHY
MPOKYPOPCHKY HOPUCAMKIIIO IIOA0 AYXKE CIEllali30BaHOi ramxysi mpaBa, CTOCOBHO
SIKO1 BIH 3aiiMa€eTbcs BeTepaHuMu ciy>xoamu Criomyuenux IlTaTiB. Bin mignangae mifn
KaTeropiro MPOMIKHOTo (helepaibHOrO anessIiiHOTO CYTy, OCKUTBKH HOTO PIllIEHHS
HiIATaoTh neperisay B anensmiiaoro cyni CIIA denepansHoro okpyry. [107].

4. Cymm 13 OankpyrctBa. Ha BiaAMiHY BiJ 1HIIKMX CHEHIAI30BaHUX
3aKOHOJIAaBUMX CYJIB, I1X KUIBKICTh 3HAYHO OUIbIIA, ICHY€E JEB'SHOCTO YOTUPH
denepanbHux cyay 3 nuTaHb OaHkpytcTBa. Cynu 3 OaHKpyTcTBa Oyju CTBOpEHI
BiANOBIHO 10 3akoHy «IIpo 6ankpyTcTBO» 1898 poKy.

Cynn 3 nuraHb OaHKPYTCTBA PO3IVISNAIOTH BCI IUTAHHS, IO CTOCYHOTHCS
GAHKPYTCTB, K MPHBATHHX, TAK i KOPIIOPATHBHHUX. X MOBHOBAKEHHS IIO/I0 POOUTH €
neneroBani abo mepenaHi M OKPYKHUMH cyJaMu. PiieHHS Ccy[iB 3 NHUTaHb
OaHKpPYTCTBa TaKOX MOXYTh OyTH OCKap>KeHl JI0 OKPY>KHHMX CYy/iB, a BIATAaK - J0O
OKpyXHUX anensniiaux cyaiB. HemomaBHo CynoBa koHbepeniiis CromydeHUX
[IIraTiB caHKIIOHYBaJla CTBOPEHHS amesAiMHUX KOMICIH Tpo OaHKPYTCTBO.
CtpykTypy 11 CKIaaTUMyTh JIaBH, IO 13 TPYI MO TPU CYIAl, 10 OyIyTh CIyXaTu
CTpaBy Mpo OAHKPYTCTBA B anessiiitHii incTanmii [108].

o x no Koncturymiitaux cyai B CIIA, To 1ie me-gxi 3aKOHOAABY1 CYIH, K1
cnouatky ctBopeHi Konrpecom 3rigHo crarti 1 Koncturyuii CIHA. Xoua 3rogom
Konrpec pedopmyBaB koHcTUTYUINMHI cyan y 1950-x pokax. He3pakaroun Ha 1€
MEPETBOPEHHS, BOHMU SK 1 paHille, BUKOHYIOTh CleUH(IYHI KBa31-3aKOHOJABYl Ta
KBa31-aIMIHICTPAaTUBHI QPyHKI1i. HallBaXKTMBIIIMMU 3 HUX €:

1. ®enepanpuuii cyn CIIA. Cnouatky ctBopeHuid y 1855 pomi, sk Cyn
OenepanbHux IlpereHsiif, ckiagaBcs 13 CeMH CYAMAIB, SKUM 3a CHPUSHHAM 15
KOMicapiB OyJji0 JOPY4Y€HO BUPIMICHHS MPETEH3ii. IM0J0 BIAMIKOTYyBAaHHS 30UTKIB
rpoMajsiHaM TIEpIIl 3a BCE 13 MPUYWH HE BUKOHAHHS JIEPKaBHUX KOHTpakTiB. Cymy
OyJ10 HaTaHO OPUTIHAIEHY IOPUCIUKIIIO Y BCIX JOTOBIPHUX, MOJATKOBUX, 30UTKOBHX
Ta IHIIMX TPETeH311X, HE TMOB'S3aHUX 3 TMOPYIIEHHSAM  KPUMIHAIBHOI
BIJIMTOBIATFHOCTI TEpe YPSIAOM

Hanuit cyn OyB peopraHizoBaHMM Xoya Ha ChOTOAHI CyJ 30epirae OuIbIry
yacTuHy ropucaukiii opurinany Cyn i3 mpetensisim g0 CHIA. Cyn ckimamaeTses 13
16 cyaniB, npusHauenux IlpesumaenTom 3a mopamoro Ta 3rojgoto CeHary Ha
n'sTHaaAuATh pokis[108].

2. Anemsamiianii cyn CIHIA nnsa denepanbHoro okpyry. KoHrpec 3acHyBaB
Anensiiiauii MutHud Ta natenTHui cyn CIIA B 1910 pori. ¥V 1950-x pokax cratyc
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pOro cyay OyB mepeTBopeHuit KoHrpecom 13 3aKOHOJABYOTO B KOHCTUTYLIMHHIA.
Ane Ginbi icTOTHI 3MiHM Oynu B 1982 porri

Lle#t cyn, mo ckiamaerbes 3 12 cyaniB, po3risgae KIOMOTaHHS Bif YCiX
dbenepaTbHUX CyAOBHiI OpraHiB 3arajibHOi FOPHUCAUKINI, BKJIIOYAIOYM TATEHTHI
ameNsAIii MO30BH TPOTH ypsaAy 3a 30MTKM abo BIiMIIKOAYBaHHS (emepaabHuX
noyaTkiB. Moro pimenns € oGoB's3koBumu 1 115 denepanbHuX CymiB, Komerii,
BUKOHABYO{ T'JIKU BJIaJIM Ta He3aJIekKHUX (eaepanbHux BiqoMcTB[109].

3. AMepuKaHCBKHMI CyJ MibKHapogHoi Topriiai: Muthuit cyn CIIA OyB
3acHoBaHuii Konrpecom y 1926 porl 13 CBOIMH TOPrOBUMH Ta IOJAATKOBHUMH
noBHOBakeHHsIMU. Y 1980 pori #oro Ha3By Oyno 3miHeHo Ha CyJ MIXKHApPOAHOI
toprieii CIIA. CymoBa rOpUCIUKINS JAHOTO CyAy BKJIIOYa€e B ceOe Orjsij 3aKOHIB
PO KOHTpPEC, amejslliio Ta OIIHKY (denepalbHOi CKapOHUIl, a00 MHUTHI OpraHw,
noB'si3aHl 3 IMIOpTHUMH ToBapamu. Cyaai Cyny 3aciialoTh y TphOX MiAPO3[iiax,
KOJKEH 13 SIKUX B YEePry CKIIaaaeThes 13 Tphox cyaais[110].

CrewianizoBaHi JepKaBHI CyHd — LI€ J€pXkKaBHI CyAH, Kl (PYHKLIOHYIOTh SIK
OCHOBH1 TpuUOyHanu s OUIBIIOCTI IOPUAMYHUX CIpaB, IO 3A1MCHIOIOTHCS B
Cnonyuyenux IltaTax i3 IOpUCIOUKIIEIO, sIKa Ha0araro IMMpIIA, HDK Yy 3arajibHUX
denepanbHux cygax. Tomy IO KOXKEH INTAT MIATPUMYE CBOIO BJIACHY CYyA0Ba
cucteMa. A pa3oM 13 THUM BIJCYTHI HalllOHAJIbHI CTaHAAPTH, IO PETYIIOIOTH SK
CTBOPEHHS, TaK 1 (YHKIIOHYBaHHS CHUCTEMHU JepKaBHOro cyay.Oco0InBOCTI
CHEIIali30BaHUX CYAIB € Te, 10 OUIBIIICTh TaKWX CYJIB € OCHOBOIO JUIsl CYIIIB
3aranpHOi fopucaukiii. B CIIA icHye Benuka KUIbKICTh Takux cymiB. [Ipukinamamu
CIeI1aTI30BaHUX JICPKABHUX CYJIB HACTYIIHI:

1. Cymu cim'i. FOpucaukiiis Ta Ha3Ba IUX CHEIaTi30BaHUX CYAIB 3HAYHO
BIJIPI3HSIIOTHCA BiJ] OJHOTO IITATy JO I1HIIOT, BOHU MOXYTb PO3TJSAaTH CIpPaBU 3
BHYTPIIIHBO CIMEMHMMH BIJJHOCMHAMH, YCHHOBJICHHSIM, OIIIKOIO HEMOBHOJITHIX,
JIOMAIITHIM HAaCUJIBCTBOM a00 3/104MHY HemoBHOMITHIX. [111].

3. ExosioriuHi cyau - Ued BUJ CYAIB pO3IJISIIA€ PIIICHHS aAMIHICTPaTUBHOI
BJIa/IM 11010 MOPYIIEHb €KOJIOTTYHUX HOPM Ta 3aKOHIB.

Exonoriune npaBocyans BuHUKIO sk kKoHuenuis B CIIA nHa mouarky 80-x
POKIB MUHYJIOTO CTONITTS. HuHI 11eil TepMiH Mae JBa Pi3HUX 3HAUEHHS: NEpIIe 1
OUIbII 3arajbHE MO3HAYAE «EKOJIOTIYHY CHpPABEAJIUBICTHY, TOOTO, CIpaBEIIMBUN
PO3MO/ILT €KOJIOTTYHUX epeBar Ta TArapiB; Ipyre, OiIbII By3bKe BUPUCOBYETHCS IS
MO3HAYEHHS JISUTBHOCTI €KOJOTIYHUX (MPUPOI0-OXOPOHHUX) CY/IB, TPUOYHAIIB Ta
TaK 3BaHUX «3€JCHUX JIaB» 3 MPHUBOJAY BUPIIMICHHS BIJIMOBIIHUX KaTETOpiil crpas
[112].

4. IlepeOyBasbHi cyau, JaHl CyId pO3TISJAIOTH CIpaBW, TMOB'SI3aHI 3
PO3MOPSKEHHSAM MAa€TKaMM, Yy Jie-KUX BHIIaJKax CIpaBH 13 YCHHOBJICHHS Ta
MATAaHHS HETIOBHOMITHIX.

5. [lomatkoBi Cyau - CyIH, 1110 PO3TJISAAI0Th CIIPAaBU CTOCOBHO JEP>KAaBHUX Ta
MICIIEBUX MMOJAATKOBHUX MTUTAHb.

6. Kommnencamiiini cyau paboTomaBIs, LI CyOu BHUPIIIYIOTH CIOPH MIX
¢13MuHUMH 0cO0aMHM Ta MpaliBHUKAMU KOMITEHCALIMHUX YCTAHOB.
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7. BoaHi cynu, po3risigaloTh CIpaBy, 0 BUHUKAIOTH 13 MpaBa Ha HEPYyXOMeE
MaiHO y CTIOpax, MOB'A3aHMX 13 ICHYIOUMMH [IpaBaMH Ha BOAY.

8. JIicoBi cyau - 11l Cyau pPO3TIISAIAI0Th CYNIEPEUKH, 10 CTOCYIOThCS TPaB HA
HEPYXOME MaifHO 3 0COOJIMBUM aKIIEHTOM Ha 3€MeJbHI Omeparrii

9. AnMiHICTpaTUBHI CyaW — TIIe¢ CyId, IO PO3TIAJAIOTh 3BEPHEHHS
JepKABHOTO Ta MICIIEBOTO aIMIHICTPATUBHUX OPTaHIB.

10. Mani cyau mpereHsiii - Cyau po3MNIANAloTh CYINEpPEeuKH, MOB'S3aHi 3
HEBEJIMKUMHU TPETEH31IMH, BapTICTh SKUX HE TIEPEBUIIYE TEBHI BCTAHOBJCHI
noaaposi moporu[113].

11. CycninpHi cynu. Y 1IHMX cyJax IOPUCIUKINS CTOCYEThCS 3JIOYHHIB
BYMHEHUX 0C00aMH, SIK1 HE JOCATIM BCTAHOBJIEHOTO 3aKOHOM BiKY. PillleHHS MO 1uX
cpaBax € OUIbII M'SKMMH Ta OpPIEHTOBAHMMH Ha peaOuliTaliifiHI CTaHAapTH, a
HIOKapaHHSIMHU MEHII Cepilo3He, HiXK iCHYe st Jopociux. [114].

JIBa BaXJIMBHMX NPHUKIAIM CHELali30BaHUX CYJIB Y CUCTEMax JEp>KaBHOTO
CYJIOUMHCTBA, SKi MPUBEPHYIH BEIUKY yBary — I€ CyAW 3 MUTaHb HAPKOTHKIB Ta
KOMepIIiiiH1 a0o k 0i13HEC Cy/Iu.

1. Cynu 13 muTaHb HApKOTTHUKIB. HelogaBHo crieniaiizoBaHa miarainy3i CyiB
3arajbHOI KPUMIHAJIBHOI FOPUCAMKIITI € CYJOM 3 NUTaHb HApKOTHKIB. CTBOPEHHS
naHoro cya mouanocs y @mopumi (1989 porri) i3 yTBOpEeHHSM MEpHIOTO CYIy 3
HapKOTHUKIB B OJIMHASATOMY CYAOBOMY OKpY31 mrary dnopuaa.

HoBuii migxia 10 cyay npo HapKOTUKH BUMAarae, mo0 Cyjji MparoBaiud 3
IPOKYpOpaMHU, 3aXUCHUKAMU Ta CIIELIATICTaMM 3 JIKyBaHHs, SIK OJHa KOMaHJa, 110
BUOUMpAae BIAMOBIIHUMA MIJIX1A 10 JIKYBaHHS, CTEKUTH 3a MMPOTPECOM, KOJHU 3JI0UYUHIII
3'SIBJISIOTHCS. B CYJIl Ta JOTIOMAarae MpaBOMOPYIIHUKAM 13 MpoOsieMaMu, Ki MOXKYTh
MEPEIIKO/KATH TPOTpecy JIKyBaHHS (TaKUMH SK JKUTIO, 3alHSATICTE 1 TOMY
noaiOHUMHK). Y CmiX 1 3pOCTaHHS YUCIA X CYIiB crionykayio KoHrpec BKIIOUMTH 1X
10 nporpam Jlep>kaBHOT (hiHAHCOBOT MiATPUMKH .. [115].

2. Biznec (xomepuiitai) cyau. [IpoTsroM OinbII HiX JBOXCOT POKIB IITAT
JlenaBep Mae creniagi3oBaHUN CYJl CHPABEIMBOCTI - Tak 3BaHui Cyj KaHIEspii.
FOPUCIUKIIIS SIKOTO BKIIFOYA€E CIPABH, MOB'sI3aH1 3 TpacTaMHU Ta MaeTKamH, GiayLiapHi
00O0B'SI3KM, OMIKYHCTBO Ta Jii 3 IUBUIBHUX MpaB, U0 BUMAraroTh JHILIE 3a00pPOHH.
Kannenspcekuit Cya TakoXX BKJIIOYA€E MHUTaHHS KOPHOPATUBHOIO YHIPABIIHHS.
KopnopatuBHi cripaBu 4acTO BKJIIOYAKOTh BUMOTH JIJISl TAKOTO POAY CIpaB SIK OOJIIK,
MPU3HAYEHHS O/IEP>KYBadiB Ta pO3MOPSAIKEHHS PO Mepeaavy KOpIOpaTUBHUX aKIIii,
10 TPAIUIIHHO OYJIM TOCTYITHE JIMIIE HA PIBHI KalliTaty.

Jlii sk cmpaBenMBI 3a CBO€I CyTTiO, KaHiensapis cya po3risiiae Bei
KOPIOPAaTUBHI CHpPaBU, CTPYKTYpOBaHI 3a MMM HampsSMKaMH. YCHIX I[bOTO CYI y
crIpaBax, MOB'sS3aHUX 3 013HECOM, CTajla 3pOocTaloya CKIAJAHICTh KOMEPIIIHOTO CBITY
Ta 3pOCTAaHHS y CTBOPEHHI Ta BUKOPUCTAHHI CKJIAHUX (PIHAHCOBUX IHCTPYMEHTIB Ta
onepariiil. lL{o ¥ cnoHykano HU3KY IITATiB CTBOPUTH HOBI CHEIialli30BaHI Cy/IH.

L1 HOBI cyu, SIK MPABUJIO, AUIATHCS Ha JAB1 Kareropii. Jeski mratu CTBOpUIN
HOBE JIaH1 CYJIY 13 00OMEKEHOIO BiAMOBIAIBHICTIO 200 KOMEPIIiHI Cyu 32 BUHATKOM
iHImMX TUuniB crpas[116].
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OxkpemMO Ta BIZOOCOOJIEHO BiJ IHIIMX CTOATh I[HAIMCBHKI (IHAUBIAYaIbHI)
amepukaHcbki cyau. [IpaBoBi BiIHOCMHM MK MOJITHYHUMH CTPYKTypaMu
Cnonyuenux IlltaTtiB Ta KOpPIHHHUMH IHJIACHPKMMHU TUIEMEHAMU MAalOTh JOBTY 1
3arTyTaHa icTopiro.

CprKTypa TUIEMIHHOTO CYJIOBOi CHCTEMH 3MIHIOETHCS BiJ] OAHOTO IUIEMEHI
70 1HIIOTO, K 1 IOPUCOUKIIS, THI 3aKOHY, Mpoleaypa OCKapiKEHHs Ta CyJI0Ba
npoueaypa. L{i cyan po3riasaarTbest CTPOro 3 TOUKH 30pY IOPUCTUKIIT, TEXHIYHO HE
MoOJke KBauTipikyBaTH iX SK crneriaiizoBani cyau [117].

[lepeBaxkHa OUIBIIICT KpaiH, SIKI HAJEXKaTh O AHIJIOCAKCOHCHKOI CHCTEMU
paBa, € MOJIEJILHO CXO0XXHMH B OpraHizallii BHPIIICHHS CIOPIB aJMIHICTPaTUBHOI
foctulii  (Hanpukian, Kananma, Asctpanmis, [3pains). OCHOBHUMH OpraHaMu
aIMIHICTPATUBHOI FOCTHUIII y IUX KpaiHaX € aJMIHICTpAaTUBHI TPUOYHAIH, MPOTE
KBa3iCyZIOBI TOBHOBAXEHHSI IIOJI0 BHUPIMICHHS aJMIHICTpATUBHUX CIOpPIB MAalOTh
TaKOX 1 1HIII OPTaHH.

Tak, y Kanaal agmiHicTpaTuBHI TpUOyHalM CTBOPEHI Ha (perepanbHOMY Ta
npoBiHUIHHOMY piBHIX (KaHajacbka KOMICIA 3 MHUTaHb TeJe- Ta paJiOKOMYHIKallli;
Kowmicis 3 nutans Mirpaiii Ta 6ixkeHcTBa; Komicisi 3 KOHTPOJIIO 32 BUTOTOBJIEHHSM Ta
BKMBAaHHAM aJKOTOJbHUX HamoiB; KaHancbkuil TpuOyHan MIKHApOIHOI TOPTiBII,
Kanancbka xomicis 3 TpyJoBUX BigHOCWH; KaHaacbkuil TpuOyHan 3 mpaB JIIOJMHU;
AnensiiiiHa TeHCIiiHAa KOMicCis, AmeNsmiiHuiA TpaHcnopTHUH TpuOyHai) [118],
[119]. V nesikux Bumaakax pillleHHS aJMiHICTPATUBHUX TPUOYHAIIB i3 MUTaHb (aKTIB
HE MOXe OyTH OCKap»E€HO B Cy[l, KOJU CyJ HE Ma€ JA03BOJY YM CIELlalbHUX 3HAHb
111010 BUPIIIEHHS IEBHOT'O KOJIa ITUTAHb.

3aranom pimieHHs TpUOYHAIIB MEPErISIIAI0ThC BUIUMU CYJIaMU IUIIXOM
BUJIaul MPEpPOTraTHBHUX Haka3iB. Ha chOTOMHI 1€ peai3yeTbesl IUISIXOM ITOJaHHS
MO30BY MpPO BH3HAHHSA IMpaBa YW MPO CYJOBY 3a00poHy abo 3a JOMOMOTOIO
OCOOMBUX IOPUIMYHUX MEXaHI3MIB — CYJOBOTO TEperjisgy, B XOJIl SKOTO
pO3IUIAIalOThCS  MPABOBl  ACMEKTH pIMIEHHS Ta 3’SICOBYETHCS  BIANOBIAHICTh
MMOBHOBAXEHb OpPraHy IMOAO0 MPUUHATTSA TOrO YW IHIIOrO pimieHHs (kpiM Iprmanmii)
[120, 37-39]; cymoBOro KOHTpPOJIO, SIKUH 3IIHCHIOETHCS HAWBHIIUMHU CYIOBHUMH
opranami (I3pains) abo 3aranbaumu cyaamu (ABctpanis, HoBa 3enanmis).

[Mogo opranizamii cyaoBOi cUCTEMH ABCTpadii 3ayBaXMMO, IO BOHA
BKJItOUae (QenepaibHi CyId, CyOd OKPEMHUX INTaTiB, a TaKOX psj CIeliaJbHIX
CYJOBUX YCTaHOB 3 YITKO BHU3HAUEHHMH, OJHAK OOMEKEHHUMHU IOBHOBAKEHHSIMU
[121, 169]. Tak, y 1975 pomi Oyno crtBopeHo TpuOyHam aamiHICTpaTHBHUX
OCKap)KeHb — HE3aJICKHUIN CYJOBUI OpraH, KU pO3IJsiIac CKapru Ha PIIICHHS, SIKi
MpUiMaloThesi MiHICTpaMu ABcTpaniiicbkoro Coro3y Ta NEeIKUMHU 1HIIUMH BUIIUMH
nocazoBuMu ocobamu [122].

Kpim Toro, pi3Hi 3a Ha3BaMu 1 BUKOHYBaHUMHU (PYHKITISIMA aJMIHICTPATUBHI
TpUOyHaIM AIIOTh B OKPEMHX INTaTaxX. TakoX y BCIX Iarax JiIOTh MPOMUCIOBI
TpUOyHaIM, KOMIIETEHIIS] $KUX TOLIMpPEHAa Ha BUPIMICHHS KOH(MIIKTIB MIX
OIAOPUEMISIMU 1 TpAl[iBHUKaMH, a TaKOX CYyId Yy CIpaBax HEmoBHOMITHIX. Jlo
CHElIaTI30BaHUX BIAHOCATHCS 1 CyIM 3 PO3CIIAyBaHHS MPUIOJl HA MOpPI — aBapiid
KOpaOJIiB, BUMA/IKIB CMEPTI 1 3HUKHEHHSI JIFO/Iel Ha MOPChKUX cynHax [123].
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SAx npuknan OAM3bKOI MPaBOBOI CUCTEMHU 1O CUCTEMHU 3arajbHOTO IpaBa
PO3TIISTHEMO TPABOBY CHCTeMHU [3painro, ockiibku Oarato ii puc chopmyBamucs y
nepiof nepeOyBanHs Ha TepuTopii [lanectunu OpuUTaHCHKUI BilicbK. 30KpeMa, y ik
KpaiHi XapaKTepHUMHU O3HAKaMU CYJTIOBOi CHCTEMH MOXJIMBO BUSHAYUTH TaKi:

1) BIACYTHICTb CY/iB IPUCSKHUX;

2) 000B’SA3KOBICTh CYJOBOTO MPEIECHTY;

3) B OKpeMux BHUNAJAKax — TMapajieJbHe ICHYBaHHA CYAIB 3arajbHOi 1
CHeIiaJ1i30BaHOT IOPUCIUKIIIMN.

OTxe, aHTJiMicbKa IpaBOBa CUCTEMA 1 3apa3 Ma€ BEJIMKUI BILTUB HA PO3BUTOK
13paiIbChKOI CUCTEMU IIpaBa Ta OPTaHi3alliio CIeIiaTi30BaHuX CY/IIB.

B migcymky XoTiocss © HAarojgocHTH, IO JUIS KpaiH 3arajibHOTO IIpaBa 13
TOYKHA 30py CHeliaizaili Ta CTBOPEHHsS PI3HOMAHITHUX CIICIials30BaHUX CY/IIB
OCHOBHHMH O3HaKaMH MOYXHA BUJIJIUTH TaKi:

1. V¥V Burnsai nepiioi iHCTaHIi BiI0YBAa€ThCS CTBOPEHHS CIEIiali30BaHUX
cyniB. Illo 3a0e3nedye iCHyBaHHS NOJAJBIIOK MEPEBIPKM BUHECEHOTO PIIICHHS
CyJIOM OUJIbIII BUIIIO1 1HCTAHIIII.

2. XapakTepHHUM MJi JaHOI MPAaBOBOI CHCTEMH € IO B Hil MPUCYTHI Tak
3BaHI TPUOYHAIIU 13 pi3HOIO crerianizaiie. [{i opranu aqMiHIOCTHUIIIT B MOPIBHIHHI 13
CyJlaMH 3arajbHO1 FOPHCIUKIIT 3HAXOAAThCs Ha Apyromy Mmicui. OKpiM TOTO IIOJ0
pllleHb JaHHUX TPUOYHANIB, TO ICHY€ MOAAJIBIIOTO OCKApPXKEHHS y aneasuiiHuX
cyJax.

3. Xoua pa3oM 3 THMM B aHIJIO-AMEPUKAHCBKIM cCHUCTEMI MpaBa MPHUCYTHE
OKpeMe PO3YMIHHS Clieliaii3alli Cy/1iB Ta Cy/iB.

4. BopaHouac y KpaiHax 3arajJibHOi CHUCTEMH TIpaBa TPATUIINAHO 1CHYE
BIIOKpEMJICHE PO3YMIHHS BHYTPIIIHKOI Ta 30BHINIHBOI Cremiami3aiii, To0To
crieriamaanii CyIiB 1 crerianizaiii CyIiB.

2.2 JTocBia 3anpoBazKeHHs crieniajaizaunii CyaiB y KpaiHax
KOHTHHEHTAJILHOTI'0 MpaBa

XapakTepusyroun SK TaKy, pPOMaHO-TEPMaHCTBKY, a00 KOHTHHEHTAIbHY
MPaBOBY CHUCTEMY TMpaBa, BAXIUBUM OyJe HArojJOCHTH, IO BOHA € HACIiJIKOM
MPaBOTBOPYOCTI B pE3yJbTaTi 3amMO3WYCHHS PUMCHKOTO TpPHBAaWHOTO TpaBa. lle
OecriocepeIHLO pe3yibTaT OKPEMHX €BPOMECHKUX KpaiH TI0 YAOCKOHAJIEHHIO
3aMoO3MYE€HOI PUMCBHKOI MOJIEi MpaBa Xouya caMe BU3HAYEHHS Ta TMOXOJKEHHS HE
BUKJIMKA€ HI SKUX MUTaHb, TO Ha JYMKY OKPEMHX HAKOBI[IB HEJOIIBHOIO € caMma
Ha3Ma BHWINE3TalaHoi mpaBoBoi moaeni. 3okpeMa npodecop B. O. KoTiok Bupaxkae
CYMHIBH, IO 3a3HAuY€Hy CHCTEMY IIpaBa palllOHAJIbHO CIIBIAHOCUTH 13 Ha3BOIO
«EBPOTENUCHKOI0 KOHTHHEHTAJIBHOK CHUCTEMOIO», Xoua 3a IS 3PY4YHOCTI
3aCTOBYETHCS TEPMiH «KOHTHHEHTAJIbHA MpaBoBa cuctemay [124, c. 70-73].

Kpim 1poro, mgany cucremy Ileé Ha3WBalOTh, SK YXKE€ BHWINE 3raJyBajioCh,
«POMaHO-TePMAHCHKOIO», OJHAK TaKWW MIiAXIT HABPSA YU € KOPEKTHHUM CTOCOBHO
NIPaBOBUX CHCTEM CKaHIWHABCBKUX KpalH Ta CHCTEMH aBCTPIHCHKOTO TIpaBa.
KoHmentyanpHO crcTeMa KOHTHHEHTAIBHOTO MpaBa ABJIsi€ COO0I0 CHCTEMY IMHCAHOTO
npaBa, JJIs SKOi HOPMATHBHI 3aKOHOAABYl aKTH € TOJIOBHUM JDKEPEJIOM IIpaBa,
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OCKUJIbKHM BCl 1HIIN (OpMHU MpaBa € JONOMDKHUMHU. Y YUCTOMY BUTJISAL LISl CUCTEMa
MOBHICTIO BUKIIIOUAE TaKy GopMy IpaBa sIK CyJ0OBUM MPEIEACHT, OCKIIBKU CYJl JTUIIIE
3aCTOCOBY€E NPaBO, a HE TBOPUTh MHOT0. JlOCATHYTH YUCTOTH KOHTHMHEHTAIBHOI
MpaBOBOi CHCTEMU B ii NEPBICHOMY BHUIJIAAI Hapa3l JOCUTh MNPOOJIEMATHYHO,
BUXOJITYM 3 YMOBHOCTI MOJLTY MPaBOBUX CiMeH, X MOCTIHHOTO B3aeMo30arayeHHs i
KOHTPOBEPCIMHOCTI BIUIMBY.

3Bakaloud Ha IIi OCOOJMBOCTI, Yy KOHTHHEHTAJIbHIA CHCTEMI IIpaBa
BHOKPEMITIOETHCA JEKIJIbKa BITHOCHO CAMOCTIHHUX MOJIETICH MPAaBOBUX CHUCTEM:

1) dpanmysbka [125, 122-172];

2) aBcTpiiichbka [126, 9-14];

3) mimerpka [127, 36];

4) mBeitapcebka [128, 115];

OTxe, mNpoBeAEMO TMOPIBHSIBLHO-MIPABOBHUIM aHali3 OpraHizaiii Ccy/10BO1
CUCTEMH VYKpaiHM Ta OKpPEeMHX €BpPOMEHChKUX KpaiH, SKi B CyAOYCTpOi
JOTPUMYIOTHCS BiIMTOBITHUX MPABOBUX MOJIENEH y MEKaX KOHTHHEHTAIBHOT CHCTEMU
npasa. [linBanuHu cydacHoi cyqoBoi cuctemu Opaniii 3aknaaeHo y 1958 poui, konu
Oyso TpoBeeHO HHUBKY pedopMaiiitHux 3axomiB y cdepl CyaoycTporo Ta
CyJIOYMHCTBA. 3arajioM (ppaHiy3bka cUCTeMa CYyJiB € 0araTopiBHEBOIO CTPYKTYpOIO,
AKYy MOXHa MOJIIUTH Ha JABl TUIKK — CYJOBY CHCTEMY 3arajJlbHUX CYJIB 1 CUCTEMY
aJMiHICTpaTUBHUX cyxiB [129, 18-19].

VY ®panuii cTpyKTypa CyAOBOi CHCTEMH IOAUISETHCS Ha 3BUYAMHI Cyau 3
O3Sy IMBUIBHUX 1 KPUMIHAJIBHUX CIIPaB, 3 OJAHOrO OOKY, Ta aJMIHICTPaTUBHUX
cynmiB, 3 1Hmoro ©Ooky. Koxen Cya Mae cBOi cremianabHI IOJOXKCHHS MO0
KOMIIETEHII1{, SIK MOAAaTH M030B Ta MPEICTABHUITBO aJBOKATOM.

Cucrema 3araiibHHX CyJIB Ma€ TPU piBHI 1 ckiagaeThes 13 KacartiitHoro cyny,
anesAIiiHUX CyJIB Ta CYyJIB Mepiioi iHcTaHmii. JIo ocTaHHIX BiJHECEHO TpUOyHAIIU
BEJIMKOr0 TMpolecy Ta TpuOyHanu Majoro mnpouecy. Kpim Toro, no cucremu
3arajJbHUX CYAIB $K CIELiali30BaHl MIAPO3IIIM BXOJATh YCTAHOBH IOCTHIT Y
cIpaBax HEMOBHOMITHIX. PimeHHs cyay 1 TpuOyHalny y copaBaX HEMOBHOJITHIX
OCKapXKYIOThCS JI0 CTIeiajbHOI MadaT aneNsiiifHOTO CYyIy.

CyyacHa cuctemMa aiMIHICTpaTUBHUX cyAiB @paHuii ckiajgacsa 3
ypaxyBaHHAM TEOPETHUYHOTO A0poOKYy BueHux-aamiHicTparusicTiB JI. rora, JI.
Oxkoka, P. Jlapecta, E. Jladeprepa [130, 115-117]. Ha cporomni amMiHiCTpaTHBHA
foctullis y @panuii npeacTasiisse cOO0I0 CaMOCTIMHY TUIKYy CHCTEMHU MPaBOCYIS,
BIJIOKpEMJICHY BiJi CHUCTEMH CYAIB 3arajibHOi FOPUCAMKIII Ta OpraHiB BUKOHABYOI
BIaJAW. AJMIHICTpATUBHI CYJId PO3TJISIIAIOTH CYAOBI CIIpaBHU, MOB'sI3aHI 3 IEPKABHOIO
anMmiHicTpariero ®dpaHmii, MICLICBUMH OpraHaMH BJagyd YW IHIIUMH JICPKaBHUMH
OpraHaMM, IO PETryJIOIOTbCA MyOJIYHMM MpaBoOM. AJMIHICTPATHBHI CyIU
3alMalOThCs, HAMPUKIIAJ, CYJOBHUMH IPOIIECAMH 3 MEPI€I0 TP BUJa4l OyiBEIbHOI
miensii. Ha Bigminy Big Himeyunnn, y ®Dpaniii Hemae CHOEmMialibHOTO Cyay 3
MOJJATKOBUX MUTAaHb.

AJIMIHICTPaTUBHI CYJIU MOIISIOTHCSA HA TPU PiBHI:

1. Cyau nepiuoi iHCTaHIi1 - aaMidicTpatuBHi cyau ( Tribunal administratif )
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2. [IpomMixkHI amemnsmiiiHl cynu - aamiHicTpaTtuBHI anensiiiai cyau (- Cour
administrative d'appel )
3. Cynu octannboi iHcTaHIii - Jlep:kaBHa paga ( Conseil d'Etat )

Jlo 3BuuaiiHiux cyaiB y @paHiii HaiexaTh Takl CyIu MepIIoi IHCTaHI:

1.1. Cynu 3aranpHOi IOPUCIUKIIT B TIEPITY Yepry

1.1.1.  KpumiHanbHi cyau

[Tomnewcekuii cyx - " TpuOyHan mosiii ": i Cyu 3aiiMaroThCs HE3HAYHUMHU
MPaBOIOPYIICHHAMHU, KapaHuMu 1mrpadom 10 1 500 €Bpo, TakKUMH SIK aKyMYJIATOD,
10 MTPU3BOJUTH 0 HE3IaTHOCTI MPAIfOBaTH 10 8 AHIB.

KpuminaneHi cyau " Kopekuis TpuOyHaiy KpUMIHAJIBHI CYIU
PO3IIIAIal0Th TaKl MPOCTYNKH, K Kpaaixkka. KpuMiHalbHUN Cyl € OJHUM 3 majaT
BepxoBHoro cyny.

Cyn npucsbkaux - " Cour d'assise ": cyau NpUCSHKHUX 0OCTOIOIOTH 3JI0YHHHU.
Koxen @paHuy3pkuii nenapraMeHT Mae cyd nOpucskHuX. Cya  OpUCSKHHUX
CKJIQZIAEThCS 3 MPOPECITHUX CYAIB Ta KYypi.

1.1.2. [uBiabHI Cyan

Cyn npucspkaux 3acigateniB - " Juge de proximité ": mi cyau, Bioml sIK
"cynni cycimiB", Oynu BBeAeHi B 2003 poui. Xoua cyaai-cyanl € HempoQeciiHuMu
CyAAsIMM, BOHH BCE€ IIE€ MAlOTh CUJIbHUM IOPUAWYHUN CcTaTyc. BoHM 3aliMaroThCs
cIpaBaMu, IO MarTh BapTicTh no30By A0 4000 eBpo. Lli cynu, iimoBipHO, OyAyTh
noJiaBJieHi e pa3 'y 2015 porii.

Cynosi cyau - " Tribunal d'instance ": CyaoBi 1HCTaHIi MalOTh 3BUYANHHY
IOPUCAUKIIIIO YV IMBUIBHUX CTIpaBax, cyma akux ctaHoBuTh Bia 4000 mo 10 000 eBpo.
VY neskuxX MUTAHHSX CYAOBI Cyd MarOTh BUKJIIOYHY FOPHCIMKIIIIO HE3aJEKHO BiJ
BapTocTi cripaBu. Cy/OB1 Cy/iM 3aiiMalOThCs, HAIPUKIIAA, CyJIOBUMH MTPOLIECAMH MIXK
OpEeHJApsIMU Ta OPEHI0/1aBLISIMU CTOCOBHO JIOTOBOPIB OPEH/IN.

Bumi cyau - " Tribunal de Grande Instance ": Bumii cynu € 3Bu4aitHUMU
LIUBUIBHUMHU CyJaMU Ta MAlOTh IOPUCIUKIIIO Y BCIX UBUIBHUX CHpaBax, SKIIO 1HIII
LIMBUIBHI CylM HE MalOTh BUKIIIOUHOI IOPUCAMKUII IS PO3IIsLy crpaBu. Bucoki
Cy[ld pO3IJSAA0OTh CIpaBH, BapTICTh sikux JopiBHioe 10 000 eBpo B mepiny yepry.
Bumii cyau @paniii MaroTh BUKIIOYHY IOPUCAUKIIIO, HE3aJ€XHO BiJ BapTOCTI
MO30BY, Yy CHOpaBax, IO CTOCYIOTbCA T'POMAISIHCHKOTO CTaHy, YHHHOCTI Ta
IPOMAJITHCTBA, & TAKOXK y OyAb-sIKUX CYIOBHX IPOLIECAX y CHpaBax MpPO HEPYXOMICTh
a00 MopyIIEHHS MPOBAIKEHHS y CIIpaBax Mpo MOPYLIEHHS aBTOPCHKUX MPaB.

[IpencraBHuNITBO anBoKara € o000B's;3kOBUM y Bumomy cyai. Otxe,
HE0OXiHO, 1MO00 0co0M, 3aisgHl y PO3TJsAl cripaBu, Oyau OQIIIHHO TpenCcTaBlIeHl
aZBOKaToM B OKpy3l Bumioro cyny (tak 3BaHuil " ajnBokar-moctynat "). Skino
aJIBOKaT HE Mae€ IMpaBa MPEACTaBIATH CBOro kimieHta nepen Cynom, gkuil mae
IODUCIUKINIO y I chpaBi, JOpyruid agBokar (BIAOMUNM SIK « TOCTYJaHT 3
IIPaBO3HABCTBA »), KWW JOMYIIEHWH [0 copaBd Bwumoro cyay, Akuil Mae
IOPUCAMKIIIIO y CIpaBi, MOBUHHI OyTH miiOpaHi. Avocat MOCTYIIHUK 3'SIBISETHCS B
Cy/i 1 BIAMOBIJA€E 3a 3B'A3KH Tpycax 1 ekcrnoHatiB Cyjy; OJHaK, 3BUYaifHUN aJBOKAT
KJieHTa (BiOOMHUHM sIK " aaBOKaT-po3UIyK "), Kepye CIOPaBOIO Ta JOpPyda€aqBOKAT

",

n

'
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MOCTYJIaHT : BiH a00 BOHA HAJAa€ HOPUIUYHY KOHCYJIBTAII0 KIIEHTY Yy CIpaBi,
odopMIIsie CyIOBI JOKYMEHTH Ta MOJA€E CIPaBY IiJ] 9ac CyJA0BOTO 3aciaHHS.
1.2.CnemianizoBaHi Cy/id B eI 1HCTaHLIT 11€ :

Tpynosi cymu - " Conseil des Prud’hommes TPYIOBI CyAu MAaiOTh
IOPUCAMKIIIO y BCIX CYZIOBUX CIIpaBax MiX poOOTonaBLsAMHU Ta mpaiiBHUKamu. Cyii
B TPYIOBUX Cyldax € HempodeciiHMMM CyIAsMH B OublIocTi BunaakiB. [loroBuna
Cylly CKIAmA€ThCSA 3 CYIIIB, sIKi € aduriiioBaHUMHU 3 pPOOOTOMABIAMH, a IHIIY
MOJIOBUHY CYZJIB, SIKi € adiaiiiloBaHUMU 3 MpalliBHUKaMU. 3BUYaiiHEe MPOBAKEHHS Y
TPYJOBOMY CYJ1 MOAUISETHCS HA JBA €TaIlU: MOCEPEAHUIIPKE CIyXaHHS Ta 3arajibHe
YCHE CIIyXaHHS.

Kowmepmiitai cyau - " Tribunal de commerce ": Komepuiiinuii cya posrisigae
CIIpaBH PO KOMEPIIIHHI omeparlii ado cy0B1 po3risau Mixk npodecionanamu. Sk 1 B
Himeuunni, B pgemapramentax Emnp3acy Ta Mo3ens He IiCHye He3aleKHUX
KOMEPIIIMHUX CyIiB. Y I[HMX BIJIOMCTBaX KOMEpIIIAHI CIpPaBU PO3IIISAAIOTHCS
TOProBOIO ManaToro Buioro cynay.

Cynu comiansHoro 3abesneueHss - TpuOyHan y cnpaBax ''s€curité Sociale" :
CyH COIIIAJIbHOTO CTpaxyBaHHS OOpOOJIATH TsXKOM MiXK BJIACHUKAMHU CTPaXOBHX 1
JEPKABHOTO COIIALHOTO 1 MEIWYHOTO CTpaxyBaHHs, OCOOJMBO B BIJIHOIICHHI
CTPaxOBHX BHUIUIAT 1 BUIIATH BHECKIB.

1.3. Anensmiiiauii cyn - Cour d'Appel. Y ®pannii € 36 anensmnidaux cymis. Y
OUIBIIIOCTI BHUITAJIKIB OOOB'S3KOBO MPEJCTABIATH aaBOKAaT. ANEIAIMHUN Cy
NOJUIEHUA Ha pI3HI manatv (UMBUIBHI, COIaJIbHI, KOMEPIMHI Ta KpPUMIHAJbHI
nanatv). HemoxnuBo moaatu kacaiiiiHy ckapry Ha cymy 1o 4000 eBpo. Amensiis
po3ruisiiac o0uIBa TOKA3H y CIIpaBl Ta IOPUANYHUN aHAT3.

1.4. BepxoBuuii cyx - Kage cyny. BepxoBuuii cyn @panirii cunuts y [apuxi.
Ile BepxoBHuii cya 3BUYaiiHOT IOpUCIUKINI. 3a BHHATKOM JESIKHUX allelIsiii, sKi
cymnepedaTrh PIIIEHHSIM CICIIali30BaHUX CYJIiB, 3arajJlbHUM OOOB'S3KOM €
MPEACTABHUITBO BU3HAHOIO IOpHUCTA, 1100 BiH 3'aBUBcA y BepxoBHomy cyai. Ha
BIIMIHY BI1J amnensiuidHux cyaiB, BepxoBuuii Cyxa 3aliMaeTbcd JUIIE TUTAaHHSAMU
npaBa, a HE NMUTAaHHAMM JO0Ka3iB y mnopaHiil cmnpasi. BepxoBuuii Cyzn cTtBOprO€
npeueneHT Ui ¢'rouepcHux chnpaB y  DpaHiii Ta KOHTPOJIOE  €HICTD
¢panIry3pKOr0 TIpeneaeHTHoro npasa[131].

AHaJ3yl0ud OCHOBU aBCTPIACHKOI MOJENI CYAOYMHCTBA, 3ayBaKUMO, IO
BUPIIICHHS MUTaHb IPABOCYIS € BUHATKOBOIO KOMIETEHIT (heepaTibHOTO Ypsiay, a
CyIIOyCTpii 1 CYJOYMHCTBO BH3HA4YalOThCs ¢eaepalbHUM 3akoHOM. HaBenene
o3Hayvae, 1Mo okpemi (pemepanpHi 3eMili HE MalOTh MpaBa CTBOPIOBATHU BJIACHI CYJIU Ha
cBi#t po3cyn [132, 11].

Pazom 13 TuM Ha mizacrtaBi nojoxkeHb denepanpHoi KoHcTuTyii, y KoxHIN
denepanbHiii 3eMini CTBOpPEH1 Tak 3BaH1 HezanexHi aaMiHICTpaTHBHI CEHATH, SKI B
PO3YMiHHI aBCTPiiiCHKOTO 3aKOHOIABLS € TPUOYHANAMHU. X KOMIETEHIIis HOJArae y
BUPIIIECHH] 3BE€PHEHb B OKPEMHX aJMIHICTPATUBHUX CIpaBax MICIs BUYEPIIAHHS BCIX
MO>KJIMBOCTEN BPETYJIIOBAaHHS LIMX CIPaB y aMIHICTPATUBHUX 1HCTAHLISIX. 3a3HAYEHI
CEHATH AII0Th TAaKOX SIK Jpyra IHCTAHIIS JJI PO3IVIAY aJAMIHICTPaTUBHUX CIIPaB.
3riIHO 13 3aKOHOJABYMMHU TPUIIKMCAMH IOJ0 OpraHi3ailii aBCTPIACHKUX CY/IIB BOHU

",
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MOAUISIIOTHCS HA CyAM MyOJ1YyHOTO TpaBa (IIUBLIBHI 1 KpUMIHATIBHI CYJU BIJMOBIAHO
10 cepu iXHBOI MISIBHOCTI), CYAM OPAUHAPHOI (3arajbHOi) IOPUCAUKINII Tacyau
1HIIOT (eKCTpaopAUHApHOI) IOPUCAMKINT BIAMOBIIHO O PO3MEXKYBaHHS IXHBOT
KOMITCTCHITIi.

Cynamu opiMHApHOT FOPUCIUKINI € CYAH, SIK1 BIAMOBIIHO 10 cTaTTi 1 3akoHy
PO CHUCTEMY CYAOBHX OpPTraHiB MalOTh MPaBO 31MCHIOBATH IUBLIBHY IOPUCIUKIIIIO,
Ta Cynad, SKi 3rigHO 13 crarreto 8§ KpuMiHaabHOTO MpollecyalbHOTO Kojekcy 1975
POKY BITpaBi 3[[IHCHIOBATH KPpUMiHAIBHY ropucaukiiro [133, 15-24].

VY npuHIUMI BCl CyAW 3aiiMalOThCs BCIMa TUIAMU CIIPaB, ajie B HaMOUIBIIMX
aBCTPIMCHKUX MiCTaxX creriainizoBaHi cyau € y Bigni Ta ['pami. Y Bigni icHye n'ath
TaKUX CYJIB, Kl 3aiiMalOThCsl IUBUILHUMU CIpaBaMH, KPUMIHAJIBHUMU CIIPAaBaMH,
KOMEpIIMHUMHU CIpaBaMH, a TaKOoX CIpaBaMH MpO 3alHATICTh Ta COIlalbHE
3a0e3nedeHHs. A B ['palll iCHye JiBa, OJIUH 3 IKUX CTOCYEThCSI KpUMIHAJIBLHUX CIPaB, a
JTPYTUUIIOMIMPIOE FOPCBOIO IOPUCAMKINID Ha 1HIN chpaBW. ki CKIagaloThCs B
OCHOBHOMY 3 LMBUIBHMX CHOpPIB MO IPHUBOAY TPYJIOBHX BIJHOCHH, SIKI BU3HAYEHI B
crtatrti 50 3aliHATOCTI Ta COLIAJIBbHOrO 3axucTy cynaiB 3akoH ( Arbeits- yHA
Sozialgerichtsgesetz - ASGG); BOHU PETyJIOIOTHCSI CBOIMU MPAaBHJIAMK TPOLEAYPH,
aQHAJIOTIYHUMHU IMBUTLHUM CIIpaBaM, ajieé JOMOBHIOIOTHCS NESKUMHU CICIiabHIMA
MpaBUJIaAMH.

Cnyx0u 3aliHATOCTI NOTPAIUIAIOTh Yy TMepuly I1HCTaHIII0 PO3TISLY 110
okpyxHux cyniB ( Landesgerichte ), pimieHHs SKUX MOXYTh OyTH OCKap>KeHi y
Npyrid iHCTaHIl y BUIIMX oOmacHuXx cynax ( Oberlandsgerichte ) 1, HapemTi, y
TpeTiii iHcTaHiii y BepxoBHomy cymi ( Oberster Gerichtshof ). Pimenns
NPUIUMAETHCS  BIAIIIOM BIAMOBIIHOTO CYNy, SKHM CKIQAA€ThCsl 3 OJHOTO abo
JEKUTbKOX MpOQEeCciiHUX CYyAMIB Ta JBOX CYAOBHX 3aciaTeNiB, OJHE 3 SKHUX
3IIMCHIOETHCS OpraHizalisiMU poOOTOABIIIB Ta OJHUMH MPAIliIBHUKAMH.

[Topsimok po3risamy amendnid y chpaBax Mpo 3alHATICTh MOMIOHUN 110
MpoIlecy amessii B IUBUIBHUX CHOpaBax, ajie JJis amelsiii MeHIIe OOMEXEHb.
Hanpuxman, amensmito 3 muTaHb mpaBa ( HEperjsimy ) Moke OyTH mojaHa o
BepxoBHoro Cyny He3aneXHO Bl CyNEepedInMBOI BapTOCTI, SKIIO MUTAHHSA NpaBa,
PO SIKe WAETHCS, MA€ CYyTTEBE 3HAUCHHSI.

KoMepuiiiHi crnpaBu CKJIaAalOTbCd B OCHOBHOMY 3 UMBUIBHUX CIIPaB,
YYACHUKOM SKUX € Tpeuaep, Bu3HaueHuid y posautt 51 Konekcy ropucaukmii (
Jurisdiktionsnorm ). Ajie iCHYIOTh JAe-SKi BUHSTKH, BOHU OOPOOJISIFOTHCS 3BUYATHUM
[IUBLILHUAM IIPOIISCOM.

Y cynepeunuBux mnpoBampkeHHi ( Verfahren auller Streitsachen ) cymu
MMOBUHHI PO3IJIA/IaTH MMUTAHHS MPUBATHOTO MPaBa, sIK1 M HAJIEXKaTh 3 OTJIALY Ha IXHIH
ocoOnMBuUI xapakTep. Sk mpaBuio, MOAIOHI CIIpaBU MalOTh OyTH B TEpIIy Yepry B
okpyxHux cynax ( Bezirksgerichte ), pimeHHs SKUX MOXYyTh OyTH OCKap>KEHI B
obOnacHi Cyau, a B KIHIIEBOMY MIJACYMKYy 10 BepxoBHoro cyay. Y cmpaBax mepiioi
1HCTaHIII1 PO3TJISIAI0THCS OKPEMUM CYIJISIMH, K1 € CIEIaIbHO KBaTI(hIKOBAHUMH. Y
JIPYroMy Ta TPEThbOMY BHIMAJKaX BOHU PO3TJISAAIOTHCSA MIiAPO3iIaMU TPhOX-IT'STH
npodeciiHuX CcyaaiB. AnessiiiiHa mporeaypa 0e3 Cymnepedyok TaKOoXK aHaJIoriyHa
OpoLeaypl OCKapKeHHS B LMBUIBHUX crpaBax. [IpoTe, BpaxoByroud OCOOIMBUI
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XapakTep NPOBAKEHHS € 0OMEXXEHHs Ha aneisuli. [CHyroTh Tako MeBH1 00CTaBUHU
JUIA TIOAAHHS HOBOTO amNeNsIiHOrO MUTAHHS, BUXOJIYM 32 PAMKH apryMEHTIB Ta
MoJIaHb, MOJAAHUX 3aSBHUKOM Y MepIriil iHcTaHIli. Uepe3 BEMMKY KIIBKICTh PI3HUX
BHJIIB CIPaBH, IO PO3TIATAIOTHCS 0€3 Cymepedok, iCHye O3y CrheriaibHuX
MIpaBUJI, 110 PETYJIOI0TH MEBHI chepH.

3 1 ciuns 2014 poky pimieHHS aAMiIHICTPaTUBHUX OPTaHiB OUJIbIIE HE MOXKYTh
OyTH OCKapXeH1 B aJAMIHICTpaTHBHIN CTPyKTypi. BoHHM MOXyTh OyTH OCKapKeHi
nusixoMm nofaHHs ckapru ( Beschwerde ) y perionanphuit abo denepanbHmii
aIMIHICTPAaTUBHUM CyA. AJMIHICTpaTUBHUM CyJ BHpIIIye IF0 CHOpaBy, a HE
HalpaBJigse ii Ha3ajg A0 OpraHy, SKUW TPUHHAB ockapkyBaHe pimeHHsa. CyJoBi
pIIIEHHS] aMIHICTPAaTUBHUX CY/IIB 3a MEBHUX OOCTAaBHMH MOXYTh OyTH OCKap>KeHi B
CyJ0BOMY MOpsaKy 10 Bumoro anminictpatuBHoro cyay ( Verwaltungsgerichtshof ).

[amuMu  criemiamizoBanuMu  cynamu € KoHctutymiiamii cyn 1 Bumui
aaminicTpatuBHUM cyn. Konctutyuiiitauii cyn 1 Bummit aaMmiHICTpaTUBHUN CyIl
3aliMalOTh OCOOJIMBE CTAHOBWINE B paMKaX aBCTPIMCHKOI CYTOBOi CHCTEMH: BOHU
BizioMi sk "cyau myOniunoro npasa” ( Gerichtshofe des 6ffentlichen Rechts ). Bonu €
HE3aJICKHUMU CyJaMu, aje BOHM - 1 aJMIHICTpATUBHI CyAu, BBeleHi 1 ciuns 2014
POKYy - HE BXOAATh N0 cdepu BiamoBiganbHOCTI MiHicTepcTBa focTuilii. BoHu
opraHizamiiiHo He3anexHi. OOuaBa BOHM 3HAXOJATbcd y BigHi Ta MaroTh
FOPUCIUKIIIIO IO BC1M KpaiHI.

IX 1opucIMKIisS Bipi3HAETbCS BiJ HOPMHU 3BHYANHUX CyAiB. BoHu He
OpUINMAIOTh PIMIEHHS MO0 UMBUIBHMX 1 KPUMIHAJIBHHUX CIlpaB (HaBITh HE Ha
3BEpPHEHH:), ajie MaroTh ocoOnuBl GyHKIII y cdepi myOmiunoro mpaBa. OmnHak 3 1
ciyast 2015 poky 3a IEBHUX YMOB JIJIsl YYaCHUKIB CIIPaBU, BUPIMICHOTO 3BUYAWHUM
CYJIOM, MOKHa 3BEpPHYTHUCS JI0 aIMIHICTPAaTUBHOTO CyAy 3 IMPOXaHHSIM CKacyBaTu
CTaTyT YU IIOCTAHOBY.

Mo x no Koncturymiriauii Cyn TO HOTO TOJOBHUM 3aBIaHHSIM € TEepeBipKa
JOTPUMAaHHS KOHCTHUTYIII Ta OCHOBHHMX IpaB. lle KOIM KOHKPETHO MPOMOHYETHCS
MEePEBIPUTH KOHCTUTYLIMHICTh, a CAMeE:

¢ y (penepanbHUX Ta MPOBIHUINHUX 3aKOHAX;

e y ipaBmiax ( Verordnungen ),

® BUJIaH1 aMIHICTpaTUBHUMHU OpraHaMu octaTouHi pimeHHs ( Bescheide ),
® IPUIHSATI aIMIHICTPATUBHUMU OpraHaMHu.

Ha BigmiHy Big cyaaiB iHIIUX CyIiB, cyiadl KoHcTutyuiitHOro cyay He €
npodeciitnumu cygasmu. Lle BugaTHi 0coOMCTOCTI, AKI BKE€ MPOWIUIM YCHIIIHY
IOPUANYHY Kap'epy B IHIINA (yHKIiI. BUIbIIiCTh 3 HUX BUKOHYIOTH CBOI IOCaau
HEMOBHUN poOOYUH €Hb 1 MOXKYTh MPOJIOBKYBATH 3aMaTUCS CBOEIO MOMEPETHBOIO
npodecieto (HanmpukiIaa, K Cyaal 4u mpodecopyd YHIBEPCUTETy, Xoda 1 HE 5K
JepaBH1 CITy>KOOBIII, SIKI TOBUHHI OYTH 3BUIbHEHI BiJl BAKOHAHHS CBOiX CITy>KOOBHX
000B's13kiB). Koncrurymivinuii CyJ; CKIMKA€EThCS JUIIE U1 3acijaHb, K1 3a3BHYA
MIPOBOJIATHCS YOTUPH Pa3U Ha PiK.

Bucokuii anminictpatuBHuil cya ( Verwaltungsgerichtshof ) 3akmmkae
PO3IIISIHYTH 3aKOHHICTh BCIX aKTIB JIEPKABHOTO YIPABIIIHHS, 32 BUHATKOM MPABUI (
Verordnungen ), siki MOXYyTb OyTH PO3IVISIHYTI Ta, AKIIO HEOOXIJHO, BUKJIIOYEHO
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aumie  KoHCTUTYHIMHUM  cynoM. Bumuii  agMiHICTpaTUBHHUM CyJ  KEPYETbCS
MEPEeBaKHO alesisiMU 3 MUTaHb 3aKOHOJABCTBA I0JI0 PIIICHb aJMiHICTPATUBHUX
cyniB.Takox nie cnerianbHuii BiIeHCHKUI NITPHUYHUNA Cy/A 3 TMUTaHb BUPIMICHHS
COLIIANTbHO-TPYAOBHUX KOH(IIKTIB, 1[0 BUHUKAIOTH 13 TPYAOBUX BITHOCHH Ta OKPEMHX
BITHOCHH y c(epl comianbHOrO cTpaxyBaHHA. J[0 cucTeMu aBCTPIACHKUX CYIIIB
TaKOX BXOJSTH CYAOBI OpraHu, siki B JiTepaTypl BU3HAUECH] SK CylHd HEOPIUHAPHOI,
a0o cnerianpHo1, Fopucaukitii [134, 209].

Jlo Takux cCyAiB, 30KpeMa, BIJHECEHO CyJ Yy COpaBax KapTeliB IMpH
Binencpkomy anensmitHoMy Cy/ii, pillIEHHs SIKOTO OCKapKyIOThes 10 Buioro cyay y
cIpaBax KapTeiiB, CTBOpEHOMY Npu BepXoBHOMY Cy/i, IKUH € IPYroro 1 OCTAaHHBOIO
IHCTaHIII€I0 Yy i KaTeropii crnopiB. OTxe, Ha BIAMIHY BiJl YKpaiHH, aBCTpiiichbke
3aKOHOJABCTBO IMPO CYJAOYCTPIM BHOKPEMJIIOE TPH BITHOCHO CAMOCTIHHI CKJIaJIOBi
CYJOBOi CHCTEMH, A0 SKUX BIJIHECEHO CyAM MyOJIIYHOTO MpaBa, Cylud OpAMHAPHOI
(3aranpHOi) Ta HEOPAMHAPHOI IOpPUCAUKIII. 3 ypaxyBaHHSM (peepabHOro yCTPOIO
ABcTpii B cuCTeMI CyiB MyOIIYHOrO MpaBa BUII CyAH (elepalbHUX 3eMelb MalOTh
MMOBHOBAXEHHSI CYJIIB aleysALIMHOI 1HCTaHUli, a iX TEepUTOpiajibHA IOPUCAUKLIIA
oOMEeKEeHa TEepUTOpIEI0 BIANMOBIAHOI 3eMil. He3Baxkaroum Ha oprasizamiio CyzIiB
HEOPJIMHAPHOI FOPUCAMKIIL, Il Cyau HE (YHKLUIOHYIOTh SIK CAMOCTIMHI BUAM CYIIB
(CymoBl CTpyKTypH), IO MIATBEPIKYE iX NONOMDLKHHI XapakTep y MOPIBHSHHI 13
CyJlaMH OpJIMHAPHO] (3arajibHOi) FOPUCIUKIIII.

OcobmuBocti cynoyctporo ®eneparuBHoi PecrmyOmiku Himeyunnu (OPH)
BU3HAYAJILHUM YHMHOM B1JIOOpa)keH1 3 ypaxyBaHHSIM JBOX (akTopiB: (erepaTUBHUM
YCTPOEM JIep>KaBH Ta HASBHICTIO MOPSJA 13 CyAaMH 3arajibHOI MIJCYJHOCTI CYJOBHX
OpraHiB CIHEMIaJIbHOI KOMIETEHIT — TPYJOBUX, COLIAJBHUX, AJAMIHICTPATUBHUX,
(b1HaHCOBUX, TUCIUIUTIHAPHUX CYJIIB 3 OPraHi3aIli€lo Cy/I0BUX BEPTHKAJICH Ha YO 3
BIIMMOBIAHUMH BUIIUMU cynamu. Kpim Toro, B mii KpaiHi JilOTh CyAu y CIIpaBax
MOJIOI, 5IK1, OJJHAK (PYHKI[IOHYIOTh Ha PiBHI AUIbHUYHUX 1 3€MEIbHUX CY/IIB, a TAKOX
aHAJIOTIYHI 3a PO3TAlllyBaHHSAM Y CYAOBIiH iepapxii cyam y cimMeiHux cmpaBax[135,
136].

Cucrema cyniB HiMewunHM BiApI3HSETHCS BIJ 1HIIMX 1HIUX (enepariid,
takux K Cronydeni IIITaTu, OCKIJIbKH BC1 CYJIOBI Ta anesIiiiHI CylU € Aep>KaBHUMHU
CyllaMH, TOJAl SIK CyJIM OCTaHHBOI IHCTaHLII € (denepanbHUMU. Bcl cynu MOXyTb
pO3TNSAaTH  CIpaBW, IO ©0a3ylThcsl Ha 3aKOHOJABCTBI, MNPHUHATOMY Ha
denepanbHOMY piBHI, X04a ICHYIOTh ME€BHI cepu mpaBa, HaJ SKUMH JEPKABU MAOTh
eKCKIII03UBHUI KOHTposb. denepanbHi cynu 3a0e3MeuyioTh €IUHE 3aCTOCYBAaHHS
HAI[IOHAJILHOTO 3aKOHOJIaBCTBA JIep>KaBHMMM cydamu. Ha pomatok 1o cynis
3arajgbHOI FOPUCIUKINI y IUBUTBHUX 1 KPUMIHAJIBHUX CIIpaBaxX, HAMBUIIHMKN 3 SKUX €
denepanbHuil CyA FOCTUINI , € YOTUPU CYIOBI CHCTEMH 3 CIIEIialli30BaHOI
IOPUCTUKIIT aaMIHICTPATUBHOTO, TPYAOBOTO, COIIATLHOTO 3a0€3MeUYeHHs, a TaKOX
MoAaTKoBl muTaHHs. [liACyIHICTh TPHOXPIBHEBOI CUCTEMH aIMIHICTPATUBHUX CYIiB
NOIIUPIOETHCS, HAPUKJIIAJ, Ha BCl HMBUIBHO-TIPABOBI CyNEPEUYKH HEKOHCTUTYLIIMHOTO
XapakTepy, SIKIIO TIJIBLKY 1HII CIeliali30BaHl CyJId He MalOTh FOPUCIUKIIII.

Xoua BCli Cyad MaloTh TIOBHOBAXEHHS Ta OOOB'S30K TeperisgaTH
KOHCTUTYIINHICTh YPSAIOBUX il Ta 3aKOHOJABCTBA B MEXKaX CBOET FOPHUCAMKIIII,
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TiTbku BOoHU DenepanbHuil koHcTuTyliHUN cyn (Bundesverfassungsgericht) y
Kapmncpye Moske oroiocuTi 3aKOHOAABCTBO HEKOHCTUTYIIHHUM. [HII Cyu MOBHHHI
MPU3YNMUHATH TPOBAHKCHHS, SKIIO BOHM BHU3HAIOTH CTAaTyT HEKOHCTUTYLIWHUM 1
MOBUHHI MOAATH MUTAHHS MPO KOHCTUTYLIHHICTE DenepalibHOMY KOHCTHUTYIIHHOMY
cyny. Y CepHO3HHX KpHUMIHAJBHUX CIpaBaX CyAM B CyAl MPOBOIATH CYyIIOBE
3acilaHHs 3 CyAIAMU-CYSIMU, MOAIOHUMH MPUCSHKHUM, SIKI BUOMPAIOTHCA JIOTOM 13
3a3/1aeriib BU3HAYEHOTo CIHCKy. Meaapi Ccyai BUPINIYIOTh BCl MUTAHHS MPOBUHU
Ta TIOKapaHHs CHUIBHO 3 mpodeciitHumu cynasamu. Takox cyaai OepyTh ydacThb y
JESIKUX KpUMIHAJIBHUX CIIpaBax.

Cynni  ®enepansHoro  Koncturyniiinoro  Cyay — obuparoTbes — Ha
HEeBUKOpHUCTaH1 12-piuHi TepMinu. byHnecrar 1 bynaecpaTt koxeH BUOIp MOJIOBUHHM 3
16 cynniB cyay; y KOKHOMY BUIAJAKy HOMIHAHT IOBMHEH BUIPATH Bl TPETUHU
HOiATPUMKH, 11100 3a0e3neunTH npusHadeHHs. Cya 3acifae y JBOX CEHaTax 3 BOCbMHU
YJIEHIB, K1 3aliMalOThCs 3BHYAWHUMU CIpaBamMH. BakiuBl BUIIAJKU BUPILIYIOTHCS
BCIM TLJIOM.

Cyani BiAIrparoTh OUIBII NOMITHY Ta aKTUBHY pOJib Ha BCIX €Tamax CyJOBOrO
O3Sy, HIXK TXHI KOJIETH 3 3arajibHOi IOPUCIUKIIIT , @ CYJI0B1 MPOIECHU B HIMEIIBKUX
Cylax, SIK MPaBUJIO, MEHIII KOHTPOIIOIOTHCSA MPOKYpOpaMH Ta 3aXUCHUKaMH. MeHia
yBara npuauIsieTbesa GopMaabHUM MpaBUjIaM J0Ka3iB, sIKI B KpaiHaxX CIUIBHOIO MpaBa
3HAYHOI0 MIPOI0 € MOOIYHUM IPOJYKTOM CHCTEMH MPUCSKHUX, & TAKOXK OUIBIIOrO
HaBaHTA)XEHHS Ha Te, U0 (PaKTH TrOBOPAThH 3a TE, 1[0 BOHU MOXYTh KOILUTYBATHU B
KOKHOMY OKpPEMOMY BHIAJKy. TaM HEMae MEeperoBOpH Mpo YKIAAEHHsS yroau Ipo
BU3HAHHS MPOBUHM Yy KPUMIHAJIbHUX cropaBax. Y HiMeuuwuHi, sk 1 B OUIBIIOCTI
€BPONEHCHKUX KpaiH, BUTPATH Ha CYy/OBI BUTPATH BIJHOCHO HHU3bKI B MOPIBHSIHHI 3
CILIA, oanak BTpauyaroya CTOpOHa B OyAb-IKOMY BHUIIAJKY, SIK MPAaBHJIO, MOBHHHA
CIUIaTUTH CYAOBY Ta aIBOKaTChKy BUHAropoay 000X CTOpiH.

Xoua KOAEKCH Ta CTaTyTH pO3IJIAJAIOTHCS SIK OCHOBHE JIXKEpEesio IpaBa B
HimeuuuHi, mpeneaeHT Mae BEIUKE 3HAYEHHS MPU TIYMAauy€HHI MPABOBUX HOPM.
Hanpukinazn, HiMelbKke aJMIHICTPATUBHE MPABO € MPELEACHTHUM IPABOM y TOMY XK
CeHCl, M0 Koau(ikamis MNPUHIUIIB, HA Kl TOCHJIAETHCA B MPOLECI PO3TISAAY
aJAMIHICTPaTUBHUX JIiid, HE 1ICHY€E. L1 MPUHIIMIN € NepeBa)KHO 3aKOHOM, BU3HAYEHUMU
MONEPEeHIMA CylIOBUMM pimieHHsMU. Himil OayaTeh CBOIO CHUCTEMY CYIOBOi
MEpPEeBIPKA aIMIHICTPATUBHUX 1A SIK 3A1MCHEHHS BEPXOBEHCTBA MpaBa . Y IbOMY
KOHTEKCTI OCHOBHa yBara MPHUAUISETHCS HAABHOCTI CYIOBHMX 3aco0iB IPABOBOIO
3aXUCTY.

OO0'enHaHHs 3yMOBWIO IHTETPAIlil0 Ta aJamnTaIlil0 CHCTEMH TIPABOCYIsS
Cximgnoi Ta 3axigHoi HimMeyunnwu; ofHAaK, 1€ YCKIATHUIO BEIHKA KIJIBKICTh CYJIIB,
Akl Oynu Henie3NaTHUMH coto3oM. barato cynmiB Oyno 3BUIBHEHO 3 mocagu abo
TOMY, III0 BOHHM 3000B'si3aHI CBOIM MpPHU3HAYCHHSIM SK CYIJIl B MEpIIy 4epry 3a ix
BIPHICTh KOMYHICTHYHOMY ypsany a0o uepe3 ixHi 3amucu. 1100 3amoBHuUTH Oarato
BaKaHCIM, CTBOPEHHUX Y CyJlaX HOBUX IITaTiB, CyAJl Ta CYJ0BI aJMiHiCTpaTOpu OyJIH
3aydeHi 3 KoiaumHboi 3axigHoi Himewunnu . ChopaBai, BeJHMKE YHCIO OyJo
"3aksaneHo" Bij 3aXiAHUX JepkaB, 1 0araTo XTO 1HIIMM 3aKJIMKaB BUNUTU Ha MEHCIIO,
1100 AOMOMOT'TH 1]l 4aC MEPEXOY.
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CynoBa cuctemu ®PH xapakrepusyerbcs, Mmepur 3a BCE, BIJICYTHICTIO
€IHOCTI Yy CYyIOYCTpOi, IIO MPHU3BOAUTH 1O TMPOIYKYBaHHS PHU3HKIB CKIAIHOCTI
BUpIMIEHHS TWTaHHA TIPO €IHICTh MPABO3aCTOCYBaHHSA. Y TIOMY KOHTEKCTI
HeoOX1HO 3BepHyTH yBary Ha mosumito A. M. CokonoBa, SKUW 3ayBa)KuB, IO
Hebe3MeKa CynepewInBOro 3aKOHOTIYMayeHHs 1 CYNEpeuwIMBOTO BUPIMICHHS OJHHX 1
THX K€ MMATaHb, TIOB’sA3aHa 3 PO3TATYKEHICTIO CyI0BOi opradi3aiiii, Oyia Buuepmnana,
3 OAHOro OOKY, B pe3ynbTari Jii pi3HUX KOOPAMHALIMHMX CYJOBUX 1HCTaHIIIH, 5K
Hanpukian COUHUM CceHaT BUIIMX CYJiB, y SIKOMY HpEJICTaBieHI BCl BHIII
dbenepanbHl CyJOBI OpraHu, a 3 JAPYroro — 3a JOINOMOIOI peaiizallii MexaH13My
B3a€EMOJII HEIHCTUTYLINHUX, HeOpMaJbHUX, KOOMEpaliiHuX (GopM MK PI3HUMH
chepamMu FOPUCAMKINKM, 30KpeMa AISUIBHICTh IMOCTIMHO [i0YMX CHIUIBHUX Hapasj
KEPIBHHUIITBA BUIIMX CYAOBHX oprasis [136, 213].

Ha wamy naymky, mojicucTeMHa oprasizamis cyaoBoi Biagu y OPH
CYNPOBO)KEHA ICHYBAHHSM 1 JII€BICTIO MPABOBUX MEXaHI3MIB 3a0€3MeUeHHs €HOCTI
npaBocyas. €IOHICTh CyJOBOi MPAaKTUKU 3a0e3neuyerbesi  (yHKIIOHYBAaHHAM
CUCTEeMH O00’€THAaHMX CEHATiB MpH BHUIIMX CYJOBUX OpTraHax, CTBOPEHHIM 3a
HEOOXITHOCTI €AMHOTO CEHAaTy BCIX BHIIUX (elepalbHUX CYIIB, a TaKOX
HEOCTIOPIOBAaHUM TPIOPUTETOM (PeiepaibHOTO MpaBa HaJI MPaBOM 3€MEllb.

3ayBaxuMo, mo 10 1999 poky y IlBelmapii crocrepiraizacss HEMOBHOTA
KOHCTUTYI[IHHOTO PpEryITIOBaHHS CYJOYCTPOIO, IO YacTKOBO KOMIIEHCYBAJIOCsA
BUJIAaHHSAM 3aKOHOJIABUMX aKTIB MPO OpPTraHi3aliio Ta IsUIBHICTH CYJ0BOI BJIaJU Ta
KOHCTHUTYI[ISIMUA KaHTOHIB.

Pazom i3 tuMm 13 npuitasaTTaM Konctutyiii 1999 poky 3akpimieHi OUIBIIICTh
MUTaHb, 1110 BU3HAYAIOTH CYJO0BY OpraHi3alliio 1 CyJ0BY AISUIbHICTh. 3arajioM CyJ10Ba
CUCTEMA CKJIAJA€ThCs 3 PeepaabHuX Ta KaHTOHAIBHUX CY/IIB, K1 3aCTOCOBYIOTH SIK
3aranbHOdeAepaibHe TPaBo, TakK 1 MPaBO KAHTOHIB.

Bepxosnuit cyn llIBeitiapii CTpyKTypHO CKJIaa€Thes 3 MOCTIMHUX TajaT, AB1
3 SAKUX BUPINIYIOTh MUTAHHS KOHCTUTYLIMHOrO W aaMIHICTPATUBHOIO IpaBa, ABl —
[IMBITFHOTO TIpaBa, OJHA BUPIIIye MUTAHHS 3aCTOCYBaHHS CTATHEHb 3a OOPTOBHMHU
3000B’sI3aHHSIMHM, OJIHA MAa€ IOPUCAMKIIIO 3 MHUTaHb OaHKpPyTCTBA. Takox JIi€ sK
camocTiiiHa cyaoBa nanata KacamiiiHuii cyj, SKUd BUpIILIYyE MUTaHHA, TOB’sS3aHI 13
3aCTOCYBAaHHSM KpHUMIHAJIBHOTO MIPaBa.

[IIBelitiapcbKuii 3aKOHOIABEIb JOMYCKAE, 10 32 HEOOX1AHOCTI HA TUMYACOBIi
OCHOBI MOXYTh CTBOPIOBAaTHCSl M 1HIII CyIOBI MajaTH B 3a3HaueHOMy cynal. Kpim
TOTO, SIK BIJHOCHO CaMOCTIWHUHN CymOBHA miapo3/in BepxoBHOTO cyay (QyHKITIOHYE
denepanbHUil CyJ 3 MUTaHb COLIATLHOTO CTPAaxyBaHHS, KU TMEPEryisiae pilieHHs
KaHTOHAJIbHUX CYAIB I10J0 BUIUIATH MEHCIH 1 Jonomor. OpraHizailisi CyZJ0OBUX CUCTEM
OKpPEeMHUX KaHTOHIB TPAAMIIIHO € CBOEPITHOIO, OCKUIBKH B KOKHOMY 3 HHUX XOY 1
CTBOPIOIOTHCSI BIATIOBIAHI CYJIOBI OpraHuW, ajié BOHU BIJPI3HSIOTHCA MDK COOO0IO
KUIBKICTIO Cy[iB, 00CATOM MOBHOBAa)K€Hb, MPH LbOMY HE MalOUM €JIWHOI, YITKO
BCTAHOBIICHOI CTPYKTypH, fK II¢ TmepeadadeHo, Hampukiaa, YKpaiHChKUM
3aKOHOJABCTBOM TMIPO CYJOYCTpii. 30KpeMa BHIIl CYAOBI 1HCTAHIi B KaHTOHAaxX
MOXYTh MaTH Pi3HI1 HA3BU: KAHTOHAJIBHUMN, BUILIUM, anieJSIIIIMHUN, KacalliitHUH Cy/I.
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Sk mpaBuIiO, Taki CyJOBI OpraHd MIIOTh SK CyAM JAPYroi 1HCTaHIIi, 10 SKHUX
OCKapXKyIOThCSI CYIOB1 PIIIEHHS HUKYUX CY/AIB KaHTOHIB. JlJig mpHKIaay: B KaHTOHI
[ropux BIAMOBITHO 10 3aKOHY MPO CyAOYCTpid (PyHKIIOHYE KacallliHUN Cy[, STKUN
KOMIICTCHTHUA  pPO3TJISIIATH  CKAapr  Ha  PINICHHs,, TIOCTAHOBJICHI  BUIIHAM
(kaHTOHANIBHUM) cyAOM.Y Jesikux KaHToHaX, Hanpukian I[ropux, bazenb-Jlang,
CTBOpEHI 1 CIeliai3oBaH1 Cy/10Bl OPTaHu.

Kpim Toro, 3 ypaxyBaHHSIM HEOOXIHOCTI 3aXHMCTy MpaB TpOMaIsSH Bif il
aJIMiHICTpaIli Ta 3 METOIO peajizallii mpaBa Ha X OCKap:KEeHHs Y HU3Il KaHTOHIB 1 Ha
dbenepaabHOMy piBHI (DYHKIIIOHYIOTH CIIEIliajbHI OpPTaHM aJIMiHICTPATUBHOI IOCTHIIII,
cTBOpeHHs akux nependadeno Koncrurymiero [Bednapii. Taki cyau ynmoBHOBaXKeHi
NeperyisiiaTyi  pIllIeHHS aJMIHICTPaTUBHUX OpraHiB, y TOMY 4YHCJIl Yy CIpaBax
OTIOJIATKyBAaHHS 1 PEryJIlOBaHHS IMIOPTHUX ormepaiiii. BoaHouac icHye mo3wuilis,
3T1JTHO 3 IKOK0 OCHOBHOIO MPUYUHOIO, 10 MEPEIIKOHKAE CTBOPEHHIO CTPYKTYPOBAHO1
CHUCTEMH aJMIHICTPATHBHUX CYJIB Ha PIBHI KaHTOHIB, € HeOakaHHS aaMiHICTparlii
MOCTYIIATHCS CBOIMU TIOBHOB)KCHHSIMHU Ha KOPHCTh aaMiHICTpaTUBHOTO cyny [137,
9].

[TincymoByroun Bce BWINE3T/IaHe, 32 HEOOXHE Ha HaIly AYMKY HAaroJOCHTH
Ha TaKUX IMyHKTaX:

1. YV KOHTMHEHTaJbHIA CHCTEMI TIpaBa BHUOKPEMIIIOETHCS JEKIJIbKa
BI/IHOCHO CaMOCTIMHHUX MOJeJie MpaBOBUX cCHUCTEeM: (¢paHIly3bKa, aBCTPIHCHKA,
HIMeEIIbKa, IBeHIapchka

2. binbmiicte cnemianizoBaHUX CYAIB (PpaHIy3bKOi CYAOBOi CHCTEMHU
1IaIa0Th TI1]] 3arajbHy KaTeropito aJMiHICTpaTUBHHUX - Ha BIAMIHY BIJ CY/iB, SKi
BJAIITOBAHI B 1€papXidyHiil CTPyKTypi, BepuIMHOIO sKkoi € JlepkaBHa paja.
AMIHICTPATUBHI CyJId PO3TJISAAIOTh CIIOPH, MOB'SA3aH1 3 JIEP)KaBHUMHU KOHTPAKTaMH,
BYMHEHI TIPOTU YpPSAYy, MOJATKOBI CHOPU Ta PO3MIISIIAIOTH OCKAp>KEHHS PIIICHb,
BUJIAHUX aIMIHICTPAaTUBHUMH OpraHaMy. Xoua Takl CIOpU 3a3BUYall TMOB's3aHI 3i
CIOpaMH MDK ypsJIOM Ta NPHUBATHUMHU OCO0AMHU YM KOPIOpPALIsIMHU, AESIKI 3 HUX
CTOCYIOThCSI HE3aJIeKHUX BIJl JEp’KaBU JeNapTaMEHTIB. [CHYIOTh TaKOX CreliaibH1
CyJIOB1 TpUOYHaJIM JJIsI BUPILICHHS MPOoOJIeMH Tpalll Ta COLIaJbHOTO 3a0€3MeUeHHs.
Kpim Toro, cremianizoBaHl Cyid 3aiMarOThCs CyIOBUMH IMPOLIECAMHU, MOB'SI3aHUMU 3
HETIPSIMAMH ~ TIOAATKaMH, 3€MEJIBHUM  3aCy/DKCHHSIM Ta  MYHIIUIAIHHOIO
BIJIMOBIJATBHICTIO Y CIpaBax Mpo rPOMaJIChKi 3aBOPYILIEHHS.

3. bmuzbko 25% cynniB y cynoBiid cuctemi HimeuunmHu oOCIyroByrOTbH
CHeIiaii3oBaHi CyId, 10 iX IOPUCAMKINI HaJICKHUTh aJMIHICTPATUBHE IMPaBo,
MOJATKOBl Ta TOJATKOBI MHTaHHS, TPYIOBI Ta TPYIOBI TpaBa, Ta COIialbHE
3a0e3nedeHHs. Y TPYIOBUX CyJaX € IOPHUCIUKINSA Y CIOpax MiXK poOOTOJABIIMH Ta
MpaliBHUKaMH, 10 BUIUIMBAIOTH 13 TPYJOBUX BIIHOCHH. AJIMIHICTPATHUBHI CYIU
MarOTh FOPUCIUKIIIS 11010 MMUTaHb aIMIHICTPATUBHOTO IIpaBa, TaKMX SK IMMITparis,
JiepKaBHI JIIEeH31i, Yy TOMY YHCIl 1HO3eMHE peryiroBaHHs Toprieii. KOpucaukiis
MOJATKOBUX CYJIB BKJIIOYA€ 3arajbHi MOJATKOBI MUTAHHS Ta TMOIIMPIOETHCA Ha
MUTHI 300pH Ta MOJATKH, IO CTOCYIOTHCS MIXHAPOJHOI Ta 30BHIIIHBOI TOPTIBIII.
CouiayibH1 Ccyau 3A1MCHIOIOTH IOPUCIUKIIIIO Y CyIlepeykax, siki MOTPAIuISIiOTh i
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3aKOHOJABCTBO NP0 coIlliajgbHe 3a0e3mnedeHHs. Sk 1 psia 1HIIUX KpaiH €Bpornu,
HiMmeuunna Takox Mae okpeMuid Buimmii KOHCTUTYIIIHHUHT CY/I.

4. Y Ascrpii Coeriani3oBadi TPyAOBI CyAH Ta COLIajdbHI CyId MalOTh
BUKJTFOYHY FOPHUCIUKIIIO JUIsl BCIX CYIOBHUX IPOIIECIB, 10 BUHUKIM B PE3yJbTaTi
3alHSTICTh Ta MOB'SA3aHUX 3 HEIO MHUTaHb, & TAKOXK JIJIS BCIX CYJOBHUX IPOIIECIB, IO
CTOCYIOThCSI TUTaHb MEHCIMHOrO 3a0e3meueHHs Ta COI[AJIbHOTO 3a0e3MeYeHHS.
Komepritinuii cyn y BimHi Mae BHKIIOYHY FOPUCIUKINIO IS BCIX CYIOBHX
MIPOIIECIB, IO TPYHTYIOTHCS Ha TIOPYIICHHSX MATEHTHUX MPaB.

5.  Opranizaiii MmBEHIIAPCHKOTO YCTPOIO CYJIB BOAYa€ThCs HASBHICTh
O3HAaK, IPUTAMaHHMX K YHITapHIN JIepxkKaBi, TaK 1 (eaepaliii, 10 MOXKIUBO MOSICHUTH
JOCSITHEHHSIM KOMITPOMICY MK IIEHTPaJi3MOM 1 TapTUKYJISIPU3MOM, SIKUN MOKIAIEHO
B OCHOBY KoH(enepamii. Takui miaxij Mae HACHIJAKOM He TUIbKM OaraTOpiBHEBY
CUCTEMY 3J1MCHEHHS MPaBOCY/AJIs, IO BIAPI3HAETHCS 3aJIEKHO BijJ KaHTOHIB, aje U
napajienisM y KoMmneTeHIli geaepariii 1 kKaHToHIB y cdepl cyaoycrporo. Buxoasuu 3
uporo, y IlIBeimapii ckianacsi ckiajaHa lepapxisi CyJOBUX OpPraHiB, SIKI MOXIJIMBO
MOJITUTH Ha KUIbKAa TMIJICUCTEM, IO MEPETHHAIOTHCS Y CBOIX IMOBHOBAXEHHSX.
OcCHOBHUMH KBaMI(PIKyIOUMMHU O3HAaKaMH JUIsl CYJOBHX OpraHiB y KOHTEKCTI
HaBEJICHOTO € BH3HAYEHHS KOMIIETEHLII Cyay, HOro chemiamsanis Ta piBEeHb
CyJI0BOTO oprany ((henepanbHUil Ui KAaHTOHAJIBHUN).

2.3 CnenianizoBaHi CyJau B IPaBOBUX CHCTeMAaX 3MillIaHOTO (TiOpuaHOr0)
THUILY

Ha eBpomneiicbkoMy KOHTHHEHTI, KpIM KJIACHYHUX TIPABOBUX CHCTEM
aHTJIOCAKCOHCBKOTO Ta POMaHO-T€PMAHCBKOIO MpaBa, BHOKPEMIIIOIOTHCS IPaBOBI
CUCTEMH 3MIIIAHOTO (KOHBEPI€HTHOI0) TUITY. 3MIIIAHUA TUM MPABOBOI CUCTEMU —
IIe CYKYIHICTh HAI[IOHAJIbHUX TMPABOBUX CHUCTEM, SIKI MArOTh CHIJIbHI PHUCH, IO
MPOSIBJISIIOTECA B €IHOCTI iX 3aKOHOMIPHOCTEH 1 TEHJEHIIA PO3BUTKY HAa OCHOBI
CIOPUUHATTS €JIEMEHTIB TPAaBOBUX CHUCTEM POMAHO-TEPMAHCHKOTO 1 aHTIIO-
amepukaHcbkoro TumiB[138, ¢. 521].

3MIIIaHUMHU MOKHA BBa)kaTu 0OaraTo MpaBOBUX CHUCTEM cydacHocTi. llpu
BUJIIJIEHH] TIOpPUIHOTO TUITY PABOBOI CUCTEMHU MAlOThCS HA yBa3l IPyNHU CHUCTEM, B
SAKUX ICHYIOTh €JIEMEHTH JBOX KJIACHYHUX THUIIIB — POMAHO-TEPMAHCHKOTO 1 aHTJIO-
aMEepUKaHCHKOro. /o 1IbOro TUMY MPaBOBOI CUCTEMU HAJIEKATh:

1. miBHIYHOEBpoOIEHchKa (CKanauHaBchKka); [139, 171-179]

2. JaTUHOAMEPHKaHCHKA TPYMH MPABOBHUX CHUCTEM.

3maBasiocss 0, xkpainu IliBHiyHOi €Bpomu 1 JlaTmHCHKOI AMepuKw,
3HAXOASYHCHh Y PI3HUX YaCTHHAX CBITY, HE MOTJIA PO3BUBATHCS OMHOTUIHO. OJHAK,
HE3JI)KHO OJIHE BiJI OJHOTO, MiBHIYHOEBPOIEHCHKE 1 JIATHHOAMEPUKAHCHKE TMPaBO
chopMyBaJIMCS TiJT BIUTMBOM DEIEMIl JEIKUX EJIEMEHTIB OJHUX TUX CaMUX’ THUIIIB
MPaBOBOI CUCTEMH — KOHTHHEHTAJIBHOI Ta 3arajibHOrO mpaBa. | Xxoya CHIpUHHSTTS
1HO3€MHOTI'0 €JIEMEHTA JISITajio Ha HALIIOHAJLHUN TPYHT, SIKUW OYB 1 € HEOJHOPIIHUM Y
CKaHJIMHABCHKUX 1 JATUHOAMEPUKAHCHKHUX KpaiH, X MpaBOBl CUCTEMH MalOTh 0araTto
cnutbHOro. Ile mae mijncTaBy BIAHECTH iX JO OJAHOTO THUIY IMPAaBOBOi CUCTEMH —
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3mimanoi (riopuanoi). OgHaK MpU CXOXKHUX CIUIBHUX pUCax KOXKHA 13 Tpyn 30epirae
CBO1 OCOOJIMBOCTI.

HlBquHoeBponeHCLKe paBo chopMyBanoc;I i BIUTUBOM peuenun HU3KH
€JIEMEHTIB 3a3HAUYCHUX BHINE MPABOBHX CHCTEM 1 B TaKkoMy BUTJIAI JISITJIO Ha
HaIllOHANBbHUN TpyHT. HaBegeHe excTpamnonoBanocss B OpraHizalliio CyJJOBUX CHCTEM
CKaHIMHABChKUX KpaiH, 3okpeMa llIBermii. 3arasom y mBeACHKiM CyHOBiiM cucTeMi
MOXJIUBO BHUOKPEMHUTH TpU CKJIAJOBUX: CYIU 3arajibHOi IOpHCIUKLIi (pailoHHI,
anensminal cyau, BepxoBHuil cyn), aaMmiHICTpaTHUBHI Cyau (Cyad JeHa, amessiiiHi
aMIHICTpAaTHBHI CyaM 1 Bummii agMiHICTpaTUBHHUM CyA), ClieliayibHI cyau (Cyau y
TPYJOBUX CIOpax, CyIW 13 3aXUCTy KOHKYPEHIli, CylIM Yy MaTeHTHUX CIIOpaXx).
CynaMu TmepIinoi 1HCTaHINI 3 BUPIIMICHHs CHpaB 3arajibHOl IOPUCIUKINT € pailoHHI
CyIld, Kl 3/IMCHIOIOTh CYJOYMHCTBO Y CIIpaBax, IO TEPUTOPIAIbHO HAAXOMAATH 13
KOMYH, 00’ €/IHaHUX y cynoBuii okpyr [140, 11].

AmnesmiiHl CyIu € CyJaMu Jpyroi 1HCTaHIi 1 MepersiaaroTh OUIBIIICTh
pllleHb palOHHMX CYAIB Yy amneimsuiiHoMy nopsiaky. CyTTeBo, MO PIIIEHHS
cHenlajJbHuX CyAiB MOXYThb OyTH OcKapxkeHl 1o Bumoro cymy y chopaBax mpo
JTOBKULIS, 110 (PYHKIIOHYE TIpU anensiiiinoMy cyai CBea, SKUi € CyIOM OCTaHHBOT
IHCTaHIIi II0JI0 CIPAaB, PO3MVISIHYTUX [IUMU CYJaMHU.

3a mBEJICHKUM 3aKOHOJIABCTBOM HE BCl PIIIEHHS PaOHHUX Ta anesiiiHuX
CyZiB MOXYTb OyTHU OcKapxeHi 10 BepxoBHoro cyny. IcHye cxema, sika Ma€ CXOXi
pUCH 3 pealli30BaHOI0 B YKPAiHCBKOMY IPOLIECyaJIbHOMY 3aKOHOAABCTBI I0JIO
JomycKy crpas. ToMmy JUIs TOTO, 00 CyAOB1 PIIIEHHS CTAlU MPEAMETOM MEPETIAAY
y BepxoBHOoMy cCyai, 3ampoBaK€HO MpPOLENYpY J03BOIY Ha NEpPerysl, SKAn
BUJA€THCS BepXxoBHUM CyqoM, ajie TUIBKH y THX CHOpaBaX, SKlI € BKIWBUMH IS
MOJIANIBIIIOTO TPaBO3aCTOCYBaHHs. Taka MpakTUKa CBIAYUTH MPO TE, MI0 amemsIiiHI
CyIld, K TPaBUJIO, € OCTAaHHBOIO 1HCTAHIIEID 3 TMEPEryIsAy MEePEeBaKHOI O1IBIIOCTI
ciupaB. Y IlIBemnii po3BuHyTa cucTeMa aJMIHICTPAaTUBHUX CYJIIB, SIKa OpraHi3aIiitHO
chopMoBaHa y TPUIAHKOBY CTPYKTYpy. Tak, cyau jJeHa € CylaMu MepIioi 1HCTaHIIil,
Kl KOMIETEHTHI BHUPIIIYBaTH CIOPU MIK NPUBATHUMU OCOOAMH 1 OpraHamu
neprasHoi Baau [141, 160].

Sk camocCTIiiiHI Cy/IOBI YTBOPEHHS Yy Me€Xax Cy[AiB JieHa (YyHKIIOHYIOTb
MIrpamiiiii cyau sk cyam chemianbHoi ropucaukiii (y Crokrosemi, CkoHe 1
I'ereOop31). PimeHHs TakuxX CyAiB MOXYTh OyTH OCKap:KeHI B amnessiiiHOMY
MopsiiKy A0 Bwuioro wirpamiiHoro cyay SK Cyay OCTaHHBOI 1HCTaHII, M0
(GYHKITIOHYE TPU aneNSIIIHHOMY aaMiHICTpaTUBHOMY cy/i CTOKronapbma. AmesiiitHi
aaminicTpatuBHi cynu [lIBemii meperisinaloTh NepeBaKHY OUIBIIICTh PIIICHb CY/IIB
JIeHIB, ajie 32 YMOBU OTPUMAaHHs JT03BOJIY anesiiHOro CyAy Ha ockapykeHHs [142,
266].

Bumuit agmiHICTpaTUBHUN CyJ € CyAOM TPEThOi 1HCTaHII B CHCTEMI CY[IIB
aJMiHICTpaTUBHOI opucaukiii. BonHouac, ik 1 y BUMAAKy OCKap>KEHHS PIIICHb 0
BepxoBHoro cyay, HeOOXiIHUM € J03BUI Ha OCKap)KeHHs. TakoxX 10 HOPUCAUKIIIT
3a3HAYEHOT0 CyJly HAJEeXHUTh MEpEeBIpKa BIAMOBIJIHOCTI 3aKOHY pILIIEHb ypsiay, IO
Ma€ Ha3BY «IepeBipKa Ha 3aKOHHICTHY [143, 76-78].
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Orxe, opranizamis cyaoBoi cuctemu IlBemii sk mnpencraBHUKA
CKaHIMHABCHKOI TMPAaBOBOI MOJENl TIPYHTYETbCS Ha pELENLii OCHOBHHUX PHUC
KOHTUHEHTAJbHOI ~ CHCTEMH TIpaBa MIOJI0 CTBOPEHHA CYyJOBUX  YCTaHOB
aJIMiHICTPATUBHOI IOCTHIII] 3 OJJHOYACHUM BUKOPHUCTAHHSM HAI[IOHAJHbHUX MPaBOBHUX
tpaaumiii. Ile oOymoBmO€e (GYHKIIIOHYBaHHS TpPHhOX BIJHOCHO CaMOCTIMHHX
CKJIaJIOBUX Cy0BOi cucteMu. OHAK I CKJIAJIOB1 HE € pPIBHOSHAYHUMU B PO3yMIHHI 1X
KOMIIETEHIII, OCOOJMBOCTEH JIAHKOBOI Ta I1HCTaHIiWHOI ToOymoBu. HaBemene €
HACJIIJIKOM CTBOPEHHSI YOTHUPHUPIBHEBOI CHUCTEMH CYAIB 3arajibHOi FOPHUCIUKIIIT,
TPUPIBHEBOI CHUCTEMH aJMIHICTPATUBHOI OCTUINT Ta (YHKI[IOHYBAaHHS HHU3KH
CYJIOBUX OpraHiB CIEliaJIbHOI KOMIIETEHIIli, sIKI HE CTBOPIOIOTh OKPEMHX CYIOBHX
CTPYKTYD.

OcoOnuBicTIO cucTeMd TpaBa B KpaiHax [liBHiuHOiI €Bpomnu € 3aranbHa
TEH/ICHLIIS IO CXOXKOCTI 3 KOHTUHEHTAJIbHO-€BPONEUCHKUMU CHCTEMaMHU.

1. € mnucani xoHctutyuii (Konctutymiiinuit 3akon @iwmsgaaii 1919 p.,
Koucrurynis Hepxasu Hanii 1953 p., Koncrturynis Icnanaii 1944p., Koncrurymii
Hopserii 1814 p. 3 nonpaskoto 1913 p., Koncrurymis lsenii 1974 p.).

2. CTpykTypa cHCTEMH TpaBa Taka cama, SIK 1 KOHTHHEHTaJIbHOTO TpaBa —
rajiy3i, IHCTUTYTH, HOpMU. ['amy31 Ta IHCTUTYTH YITKO c(hOpMOBaHI.

3. Cucrema npasa mojijieHa Ha ABI MiICUCTEMU:

* IPUBATHY — CiMeiiHe, 3000B's13aIbHE, KOMEPIIiTHE, MOBITPSIHE, MI>KHAPOIHE
[pUBaTHE MIPABO, IPABO BIACHOCTI Ta IH.;

* nmyOJiyHa — KOHCTUTYIlIHE, aJMIHICTPATUBHE, KPUMiHAT b-HO-CYJIOBE,
M0JJaTKOBE, EKOHOMIYHE TPaBO Ta 1H.

4. Cuctema 3aKOHOJIAaBCTBA SIBJIIE COOOIO0 CYKYITHICTh 3aKOHOJIAaBUMX AaKTIB
(3aKOHIB, KOJIEKCIB), BUAHUX Y JIEPXKAaBI.

Exonoriyni nmpobieMu cTanu mpeaMeToM OCOOJMBOI yBaru 3aKOHOAABI. Y
[IBemii npuiiHATI 3akOoHU Tpo 30epexeHHs mnpupoau (1964 p.), mpo oxopoHy
HaBKOJMIIHLOTO cepenoBuina (1969 p.), 30epexxenns mnicis (1979 p.), Boau (1983 p.),
ximiuHi nipoayktu (1985 p.), mpupoani pecypcu (1986 p.).

TpynoBi BIIHOCMHM YpETyJbOBAHO 3aKOHAMHU MPO KOJEKTUBHUU TOTOBIP
(1928 p.), Tpynosuit cyn (1928 p.), 3abe3neuennsa 3aitHsTocti (1974 p.); craryc
uexoBux crapocTiB (1974 p.), oxopony mnpaui (1978 p.), piBHICTb YOJOBIKIB 1 )KIHOK Y
npaii (1980 p.), ciibHI pillieHHs y TPYAOBUX BiAHOCKUHAxX (1977 p.) Ta iH.

5. TlpoBamuthes koaudikailiss HOpMATUBHO-TIpaBoBoro Marepiany. CTymiHb
koaudikallii ramy3ed mpaBa y CKaHIWHABCHKUX KpaiHax HE € OJHAKOBUM. Tak, y
Hopgerii konudikoBane nuie kpumiHanbHe mpaBo. [lepmmit Kpuminanba#il Kogekce
Oyno npuitasaTo y 1842 p. Ynaanii KpuMinanpauii kogeke O0yno npuiiasto y 1902 p.
3a MPOEKTOM HOPBE3BKOTO KpUMiHaNicTa ['hOTIIAa — MPUXWIBHHUKA COIIOJIOTIYHOT
IIKOJIM KpUMiHaIbHOTO TipaBa. Y JlaHii TakoX KoaudiKOBaHI JUIIE NESIKl Taly3i
mpaBa, TOJIOBHUM YMHOM KpuMiHaibHe mnpaBo (Kpuminambhawmii xogexc 1930 p.).
IIpaBma, B aBTOHOMHIN ['peHnanii, ska TpUBAIUM dYac HE Ma€ MHCAHUX
KpUMIHAJIBHUX 3aKOHIB 1 TIOpEM, MPOBEJICHO CIelialbHy KOAu(diKalio y 11 ramysi
(LluBinpHUN mpouecyalibHUM  Kojekc, JlaTChbKuii KpUMIHAJIBHMA KOJEKC JJIs
I'pennangii 1930 p., KpuminaneHuii kogekc 1954 p.). BiamiHHOIO pHCOIO
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KPUMIHAJIBHUX KOJAEKCIB, K Jlarcbkoro nmns I'pennanpii, Tak 1 I'peHnanicbkoro, €
3aCTOCYBAaHHS KPUMIHAJIBHOTO 3aKOHY 32 aHAJIOTIEIO.

6. Y cucremi mpaB 1 000B'sI3KIB TPOMA/ISH TIEpEBAry BiJIaHO MpaBaM, 30KpeMa
OXOpOHI 1 3aXHCTy iX coIllanbHO-eKOHOMIUHUX TpaB. Y IlIBemii fait0Th 3aKOHU MPO
ctpaxyBanHa (1962 p.), couianbHe ctpaxyBanHs (1982 p.), mencii — HapoaHi
/ocHoBHI/ (1913 p.), 3aranbHi noxatkosi (1913p. 1 1935 p.) Tomo. 3akon IBemii mpo
3aranbHe cTpaxyBaHHS 1962 p. Ta iHIII aKkTU mHepeAdayaloTh BUIUIATY TEHCIA 3a
CTapiCTI0O — TaK 3BaHl «HAPOJHI TEHCI(»; MOMAaTKOBUX IEHCIA, OOYMCIIOBAHHUX 3
ypaxyBaHHSIM TIONEpPEIHIX 3apoO0ITKiB; JIOMOMOTH Yy pa3li BUPOOHWUYHMX TPaBM,
XBOPOOH, BariTHOCTI; JOIIOMOTH Ha JITeH; «yJOBHHOI IIEHCI» Ta 1H.

VY Jlanii cuctema comiaibHOrO 3a0e3rnedyeHHs nepeaoayae BUILIATY MEHCIH 3a
CTapiCTIO, YaCTUHA SIKUX CIUIAYYEThCS BCIM, XTO MOTPeOye 1bOr0; BUILIATY MEHCIH y
3B'S3KY 3 0€3pOOITTSAM, 1HBAJIIHICTIO; KOMIICHCAI[II0O BUTPAT HA JKUTJIO 1 BUXOBAHHS
JiTel; 6E3KOIMTOBHY MEIUYHY JIOMTOMOTY Ta 1H.

7. Konekcu, K MpaBUiio, MICTATh KOHKPETHI MpaBoBi HOpMH. Ha BiaMiHY Bij
KOJEKCIB KOHTHHCHTAJIbHMX KpaiH pOMAHChKOi TPYNH, 3aKOHOJABUl aKTH
CKaHJMHABCHKUX KpaiH a00 HE MaloTh 3arajibHUX YacTWH, a00 BOHU HEBEJIHUKI
(mampukiian, 3arajbHa 4YacTMHA ['peHNaHACHKOrO KoJeKkcy wae ycboro 10
naparpadi). Lle migkpeciioe ii BeauKy OJM3bKICTh JO T€pMaHChKOI IPyNH IPaBOBUX
CUCTEM.

CxoxicTh MpaBOBUX cuUCTeM jepxaB JlaTuHcbkoi Amepuxku 00yMOBIIEHa
CHUIBHICTIO ICTOPUYHMX NUISIXIB 1X BUHUKHEHHS 1 TMOJAIBIIOTO PO3BUTKY IiJl
BIJTUBOM KOHTHMHEHTAJIBHOTO TpaBa, €IHICTIO B CTPYKTYpl CUCTEMHU IpaBa 1 HOPMHU
npaBa, CHUIBHICTIO OCHOBHOTO IOPHAMYHOTO JDKepelia IpaBa — HOPMATHUBHO-
PaBOBOTO aKTa 1 MPUHIMIIB PETYIIOBAHHS CYCHUJIBHUX BITHOCHH, OJHAKOBUM
CIIPUHHATTAM aMEPUKAHCHKOTO KOHCTUTYIIIMHOTO MpaBa. Bce 1e 103B0oJIsIE BUAUIMTH
JATUHOAMEPUKAHCHKE MPABO SIK OKpEMY TPYIy 3MIIIAHOTO TUITY TPAaBOBOI CUCTEMHU.

Kpainu Jlatuncekoi AMepuku (Aprentuna, [laparsait, Ypyrsaii, Yumi Ta iH.)
neBHUil 4yac Oymu konoHismMu Dpanuii, Icmanii, Iloprtyranii, ToMy B CBOeEMy
ICTOPUYHOMY PO3BHUTKY 3a3HalIM 3HAYHOTO BIUIMBY iX MpaBOBUX cUcTeM. Ha 1ieii ac
MPaBOBl CUCTEMHU JIATHHOAMEPUKAHCHKMX KpaiH OJIM3bKI A0 POMAHCHKOI TpyIu
KOHTHHEHTaNbHOTO TipaBa. [IpoTe iX He MOXKHA BIIMCATH B POMaHO-TEPMAHCHKUI THI
MPaBOBOI CUCTEMH, OCKIJIbKM KOHCTUTYIIHHE MpaBO IUX KpaiH (opMyBajocs i
CWJIBHUM BIUITMBOM aMepukaHChkoro mpasa. Jlemokpatnuna Koncturymis CIIA
CTaJjia BIAMPABHOIO TOYKOIO KOHCTUTYIIIHHOTO PO3BUTKY KpaiH JIaTHHChKOT AMEpPUKH.

TakuM 4yuHOM, JaTHHOAMEPHUKAHCHKE IIPaBO IOEAHAIO B COO1 JBI MoOjeii
MpaBa — POMaHO-TEPMAHCHKY (B raiy3i MPUBATHOTO TpaBa) 1 aHIJIO-aMEPUKAHCHKY
(B rTamy3i myOmiuHoro mpama). IIpaBoBi cuctemu kpain JlaTMHCHKOI AMEpUKH
3aMO3UYWIIN Y POMaHO-TEPMAHCHKOTO TUITY MPABOBOi CUCTEMH TaKe:

1) ocHOBHE JI3Kepeno nMpaBa — HOPMATUBHO-NPABOBUM aKT;

2) moAin mpaBa Ha rajly3i: IMBUIbHE, KpUMIHAIbHE Ta 1H.;

3) xoaudikalliro raryseu npasa.

Konudikaris mnpaBa mnouanacs y XIX cr. [{uBiUIBHI KOJEKCH KpaiH
JlatuHChKOI AMEpHKHU pi3HOIO Miporo 3a3Hanu BIUMBY LIK ®@panuii. Opaniy3skuid
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OpHTiHAJ MOKJIaJeHO B OCHOBY KozekciB ['aiti (1825 p.), bomisii (1830—1975 pp.)
Howminikancekoi PecrmyOmikun (1845—1884 pp.), MeHmor Mipoto -- MeKCHKH
(1870—1884 pp., 1928—1932 pp.). LuBineanii komeke Ywm 1855 p. 3amo3ndmB
HU3Ky mnonoxkeHb [IK @panmii. Y wmimoMy BiH TpyHTYBaBCS Ha IHCTUTYyTax 1
KATEropisx icrmaHchKoro Impasa. Moro TBopemb AHApee Bemio BHKOPHCTOBYBAB
TaKOX TPAAMIIIIHI IHCTUTYTH PUMCHKOTO TIpaBa Ta i7iel HiIMEIIbKOTO BYeHOro CaBiHbi.
Y crpykrypHOMY BimHomieHHI uwiidcekuii [IK € OumbIm  JOCKOHAMMM, HIXK
¢dpaniy3pkuii, ToMmy BiH ciayxuB 3pazkoM g LUK Exsagopa (1860 p.), Koxym6ii
(1873 p.), a Takoxx Benecyeau (1862 p.) ta Ypyreato (1868 p.). Pesynprarom
OpUTIHAJIBHOI MiBJAEHHOAMEPUKAHChKO1 3akoHOTBopuocTi, sk 1 LK Ywum, €
Husineuuit komexke Aprentunu 1867 p. Moro ocHoBy ckiamae Hu3ka mxeper: 1K
Opannii, ymmiicekuit LK, icraHchki 3aKOHU, HAyKOBI Tpalli (paHIy3bKHX Ta 1HIIHX
aBTOpiB, 30KpeMa Opaswiblisi Tek-ceitepa ge @Dpeiitaca npo KoaudiKaiio 1
cucTteMmaTuzaiito mpaBa -«consolidation». 3paskamu g LK bpasumii 1916 p.
nocayxuiu K ®@panuii, [lopryranii, ITanii Ta oco6nuBo HiMmeuunnu.

VY XX cT. cTapi kogekcu Oyyiv MOJEpHI30BaHi, .a 1HOA1 3aMiHEHI HOBUMU. Sk
MpaBuJjIo, 1€ BiAOYBagoCs MICsS NPUUHATTS KOHCTUTYLIN (Hanpukiaa, Koncrurymii
Mekcuku 1917 p.). BuibliicTh cTapux KOJEKCIB «00POCIIO)» MiJI3aKOHHUMHU aKTaMH;

4) neneroBaHa MPaBOTBOPYICTh (AKTH YpsIIOBOi BIaJN) SIK BayKIUBE JXKEPEIO
npaBa;

5) po3MexxyBaHHS 3aKOHOJAaBYOi KOMIIETEHLIi MiX Qenepamiero Ta ii
cyO'ektamu y (denepatuBHux nepxkaBax (Aprentuna, bpasunis, Benecyena,
Mekcuka). 3aKOHOJJaBYOI0 KOMIIETEHITIE0 HaliIeH] cy0'eKTH (eepaliii 3 TUX MUTaHb
MICIIEBOT'O 3HAUYEHHSI, 1110 HE BIAHECEH] 10 deepaibHOT KOMITETEHIIIT;

6) 3BUYall SIK JpKEpesno MpaBa JPYTrOpsiAHOTO, JOMOMIKHOTO XapakTepy.
[Ipote He y Bcix KpaiHax WOro posib oJHakoBa. Hampukian, B ApreHTuHi mopiBHSIHO
3 YpyrBaem 3BUUaro NPUIIICHO OUIbIIE YBary;

7) cynoBuid TpeneneHT, SKUil abo cIabKo BH3HAETHCS, a00 30BCIM HE
BU3HAETHCS IOPUAUYHUM JKEPETIOM MpaBa.

Bix aHrino-aMepukaHCbKOTO THUIy TIPaBOBOi CHUCTEMH (30Kpema, HOro
aMEpPUKAHCHKOI TPYIHN) 3aM03UUEHO TaKe:

1) six koHCTUTYLIMHMI 3pa3ok — Konctutyuis CIIA 1787 p. 1 3akpimieHa B
HIA  pecnyOJlIKaHCBKO-TIpe3uJIeHTChka (¢opma mnpaBiiHHA. He Bcl  03HaKu
aMepuKaHCcbkoi KOHCTUTYIIIT 3HAWIIUTH BTUICHHS B )KHUTTI X Jep>kaB. BepXoBeHCTBO
1 BUIA IOpUAUYHA YUHHICTh KOHCTUTYIII yTBepauiucs. [Ipore koHCTHTYI B
0aratb0oxX JaTUHOAMEPUKAHCHKHUX KpaiHax He cTabuibHi. Hampuknazn, y Benecyeni 3a
168 pokiB 3MIHHIJIOCS JBAALATh KOHCTUTYIIHM, y bomiii 3a 152 poku - nBaausrth
OJIHA;

2) nesiki koHcTUTYUiMHI 1HCTUTYTH CLHA. Tak, y3sTuii 32 OCHOBY 1HCTUTYT
CYJOBOTO KOHTPOJIIO 32 KOHCTUTYLIWHICTIO 3aKOHIB, JOTOBHEHUH JIHMILIE HU3KOIO
crienu(piyHUX MPONEAYp, HANPHUKIIAI, MPOIEAYPOI0 aMIlapo, XapaKTEPHOI IS
1CMTAaHCHKOTO TIPaBa;

3) koHCTUTYLIHHICTh 3akoHY. Sk 1 B CIIIA, KOHCTUTYIIHHICTD 3aKOHY MOXeE
nepeBIpATUCS OYb-SIKUM CYJIOM;
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4) mpuHIUIH MOOYA0BH 1 (YHKIIIOHYBaHHS aMEPUKAHCHKOI CY/I0BOi CUCTEMH,
ocobmmBo BepxoBHoro cyny. BogHouac aMmepukaHChbKy MOJIENb IO BUIO3MIHEHO 3
ypaxyBaHHSM HalllOHAIbHUX OCOOJIMBOCTEH.

OTxe, Ayani3M JaTHHOAMEPHUKAHCHKOTO TpaBa IMOJSIrae B TOMy, 110 y cdepi
myOIiYHOTO TpaBa (HacaMIiepesl KOHCTUTYLIHHOTO) 32 OCHOBY B3ATO aMEPUKAHCHKY
CUCTEMY, a y cepi MPUBATHOTO IpaBa (IUBLILHOTO Ta 1H.) — POMAHCHKY.

VY miacyMKy XOTUToCcs © HAroJOCHUTH Ha TaKMX OCOOJIMBOCTSX CITeIiastiza3altii
y KpaiHax riopuaHoi a00 KOHBEPTEHTHOI CHCTEMH TIpaBa, SIK:

1. VY 3mimaHoMy THIll MPaBOBOi CUCTEMH JOMIHY€ HOPMATHBHO-TIPABOBHIA
aKT SK IOpUANYHE JpKepeno mpaBa. Hopmi mpaBa sk €TalloHy MOBEIIHKM BiJBeIeHa
OCHOBHA DPOJIb Yy PETryJIOBaHHI CycHiipbHHX BigHocHH. CymoBa IMpakTHKa IOCiTae
ICTOTHE MiCIIe B CUCTEMI JKepera mpasa.

2. Ilo x nmo mosBIB creranizamii y KpaiHaxX 13 KOHBEPOCHTHOIO CHCTEMa
1paBa, TO JaHi creniaiizalll MOBHICTIO CBOPMOBA

2.4 Oco0smBoOCTi opraHizauii i AisiibHOCTI cneniani3oBaHUX cyAiB Ha
NOCTPAASIHCHbKOMY IPOCTOPi

[IpaBoBa cuctema — ckJagHe, OaratopiBHEBE, JWHAMIYHE, 1€papXiyHe
yTBOpeHHs. KpiMm Toro, ne 3pi3 3arajpHOl COLIAJIBHOI CUCTEMHU SIK CUCTEMH O1IbIII
BUCOKOTO piBHA. Ha cyyacHoMy erami yHKIIOHYIOTh 06araTo MpaBOBUX CHUCTEM, SIKi
BIJIPI3HSIOTHCS BIAMOBIIHUMH OCOOJIMBOCTSIMH, IO JI03BOJIsE Kiacu(piKyBaTH iX 3a
pI3HMM KpuTepisiMu. BoaHowyac ICHYIOTH 1 pi3HI MIAXOAM A0 THUTaHHS TaKoi
kiacuikariii, ki CyKyrmHO BpaXxOBYIOTh TPU 000B’SI3KOBUX KPHUTEPIi:

1) eTHo-reorpadiuHuii;

2) TeXHIKOIOPUTUIHUI;

3) peniriitHo-eTHIYHUM.

Buxoasuu 3 1poro, y jgiTepaTypi BUPI3HSIOTHCS HACTYIHI MPAaBOBI KaTEropii:
HalllOHaJbHAa MPaBOBa CHCTEMa, MPaBOBa CIM s, Ipyna npaBoBux cimeit [144, 151-
166]. Jlng moganblioro MOCHIIKEHHS 3yMUHUMOCS Ha MEPIIMX JIBOX KAaTEropisx.
Tak, miJg HaIIOHAJBHOI TIPABOBOI CIM’€I0 PO3YMIETHCS KOHKPETHO-1CTOPUYHA
CYKYITHICTh TIpaBa (3aKOHOAABCTBA), IOPUAMYHOI TMPAKTUKK 1 IMAHIBHOI MPaBOBOL
171€0JI0T1i B OKPEMO B3ATIM KpaiHi, IO € €JIEMEHTOM TOI0 YM IHIIOTO CYCILUIbCTBA,
KU BiAOOpakae ColiaibHO-€KOHOMIYHI, TTOJIITUYHI 1 KyJIbTYPHI OCOOJIMBOCTI ITHOTO
CYyCIIJIbCTBA.

Y cyuyacHOMYy CBITI HapaxOBYEThCS OJM3BKO JIBOXCOT HAI[lOHAIHHHUX
MIPaBOBHUX CHUCTEM. Y CBOIO Uepry, MpaBoBa CiM’sl — 1€ CYKYIHICTh HalllOHAJIbHUX
MPABOBUX CHUCTEM, siKa (PYHIAMEHTYETbCS Ha CIUIBHOCTI JDKEpes mpaBa, HOro
CTPYKTYpPH Ta ICTOpUYHOTO pOo3BUTKY. Ha 111#i miacTaBi, sk 3ayBaxye mpodecop O. .
CkakyH, BHOKPEMJIIOIOTBCA I1’ITh OCHOBHHMX THIIIB TPAaBOBUX CHCTEM: POMaHO-
repMAHChKUW, AHTJIOAMEPUKAHCHKUM, 3MIIIAHUM, peniriiHui, TpaguuidHui [145,
325]. HeoOximHO 3BEpHYTHM yBary, IO 3a3HAYCHWM aBTOP BIAHOCHUThH IIPaBOBI
cuctemu binopycii, Pocii Ta YkpaiHu 10 CXiIHO€BPOMEUCHKOI TI'PyNUd POMAHO-
repMaHChbKOi MpaBoBoi ciM’i. BogHodac pociiickka HOpHAMYHA HaykKa OOIPYHTOBYE
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BUOKPEMJICHHSI CJIOB’SIHCBKOT MPaBOBOI CIM’i SK CaMOCTIHHOI 3 TparHEHHSIM
B1I00pa3UTH X0 A0 BXKE BIJOMHX THUITOJNOTIH Kiacudikallii mpaBoOBUX CUCTEM Ha
IOPUIUIHY MaITy €BPOINEHCHKOTO KOHTHHEHTY.

Ha nymky »x B. M. CunrokoBa, (pyHIaMEHTaIbHI 3MiHH, IO BiAOyIHCsA B
ki 80-x — mouatky 90-X pOKIB y CXIJHO€BPOMEHCHKUX KpaiHaxX, IMOsBa Ha
MOITHYHIA KapTi HOBHX nepxkaB — Pocii, 00'emnanoi HimeyuwmHm, caMoCTiitHUX
Yexii, CnoBauunnu, Xopsarii, Makenonii, Ykpaiau, bimopycii Tomo — cBiggaTs mpo
HEOOXITHICTh TEOPETUYHOTO aHaJi3y MPABOBOTO TPOCTOPY KOJUCH €IHHOTO
COILIAIICTUYHOTO cmiBTOBapucTBa CXiJIHOT €BpONH, OCKIIBKA HAETHCS MPO HOBY
MOJITUYHY, COIlaJJbHOEKOHOMIYHY 1 BUIMOBIZHO — 3aKOHOJIaBYO-IOPUIUYHY
OpIEHTALII0 JIepXkaB, IO YBIAIUIM 10 CMYTHM CBOT'O COIIaIbHOTO OHOBIEHHs. Lls
OpIEHTAlllI Ma€ CTPATETIYHO BAXJIMBE 3HAUYCHHS /I HAI[lOHAJIBHUX JEp>KaBHO-
npaBoBux cuctem Pocii, Ykpainu, binmopycii, Mongosu, ['pysii, Kazaxcrany ta
IHIIMX He3aleKHUX JepkaB. ToMy, sSIK 3a3Ha4Ya€ aBTOP, 1€ MUTAHHS BXKE 3apa3 sBIISE
co00I0 BEIUKY HE TUIBKHA TEOPETUYHY, a i T€OIMONITHYHY, 1€0JIOT1YHY, MI>KHAPOIHY
ckiagHicTh [146, 68-72].

VYkpaincbki gocmiaHuky, 30kpeMa H. M. Onimenko ta 0. M. O6opoTos, y
CBOIX pPoOOTax B OOIPYHTYBaHHS OO0 €KTUBHOCTI €BPa3iiChbKOro (CIIOB’SIHCHKOTO)
HUISIXY PO3BUTKY MPaBOBOi CUCTEMU YKpaiHM 3a3HAYaIOTh MPO HASABHICTH IIHHICHUX
BIIMIHHOCTEH CXIJTHOI Ta 3axigHOi I[MBUII3allli, TUOaX CBITOIVISIAY, 11€AX
CJIOB’IHCBKOT etHOCTI [147, 3-12].3 mocuianHsAM Ha crieliudiuHi 03HAKH, BU3HAYCHI Y
MOJIOKEHHSIX €BPa31iCTBAa POCIHCHKUM JochiqHukoM M. M. AnekceeBuM, 3a3HaveHi
aBTOPU MIATPUMAIM TO3UIII0 IIOAO0 ICHYBaHHS OCOOJIMBOI €Bpa3iiichKOi MPaBOBOL
CiM’1, sika y pi3HI NEpioJM CBOTO PO3BUTKY MaJjia Ha3BY CJIOB’SHChKA MPABOBA CiM’s
(XX crt.), pociiicpka npaBoBa ciMm’s (cepenuna XX CT.), COIlaliCTUYHA PaBOBa CiM s
(npyra mosoBuHa XX CT.), 1 MPOJIOBKY€E ICHYBaTH JOCI, HE3BA)KAIOUW Ha 3MIiHY
KoH(piryparii 1 mnpaBoBoro mnpoctopy[148, 142-148]. Bbinbiie TOro, HUMH
MIATPUMYETCA HE TUIBKM 1Jied MpPO ICHYBaHHSA TaKoi CaMOCTIMHOI 0c00JIMBOI
MpaBoBOi CIM’1 3 BKJIIOYEHHSM JO HEi 1 MpaBOBOI CUCTEMHU YKpaiHu, ane W
CTBEPKYETHCS, IO OCTAHHS € JIEMEHTOM CJIOB’THCHKOT 1paBoBoi cim’1 [ 149, 335].

Ha nam mnorysn, Taka mNoO3uuis MiATBEPUKYE BJIACTUBI JUIsl POCIHCHKOI
MPaBOBOi 17€0JIOTIT TMO3UIli, BIAMOBIAHO 1O SKUX HA OCHOBI IMOCTPAJSIHCHKUX
MPaBOBUX CHUCTEM HEOOXIHO YTBOPUTU CHEHU(PIYHUN THUII MPABOBOi CHCTEMHU
(3BMUaitHO, 3 MPOBIAHOIO POJUTIO POCIHCHKOT), SAKHUH COpUsB OH pPO3B’SI3aHHIO
POCIMCHKHUX TEOTOJIITUYHUX 3aBAaHb. BogHouac poOOTH BITYM3HSHHUX TMOJITOJIOTIB
JOBOJIATH, IO CEpell OCHOBHUX TEOMOJITUYHUX MpiopuTeTiB Pocii € moBepHEHHs
cTaTycy HajajiepkaBu 1 (OpMyBaHHS HOBOTO €Bpa3iiichbkoro OJOKYy Ha TEpeHi
kosmmiiaboro CPCP, reomomitnyna aexommosuilisi Ykpainu tomo [150, 249]. Tlpu
I[bOMy Ha CyYacHOMY e€Tami oOCOOJIMBE MICII€ BIJABOJUTHCS MOMJIMBOCTSIM Ta
mexanismam CHJI, €EIl, MutHoro coto3y. OTke, MU BBa)KaeMO, IO KOHIICTIIIis,
BukiazeHa y mpaigsix B. M. CuHIOKOBa II0JI0 CJOB’STHCBKOI TPaBOBOi CIM’i, €
IIPOJIOBKCHHSAM BKa3aHHUX T'€OIMOITHYHUX 3aCal.

[To-iHmoMy  kn1acu@iKylOTh  PpPOCIMCBKY CHUCTEMY TMpaBa  3apyOlxkHI
nociiaHuky. Tak, BimoMuil y30eubkuii komnapatuicT A. X. CaiioB CTBEPIKYE, 110
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3a CBOIMHM IOPUIUYHUMHU O3HAKaMU POCIMCbKE NPABO 3aBXKIU BIHOCWIOCA MO
POMaHOTEPMAHCHKOI TIPABOBOT CIM’1 1 3AJIUIIIAETHCSA TAKUM I10 CYTi, PO IO CBITYHUTH
Horo xoaudikaifHuil XapakTep, CTPyKTypa HOPMHU TpaBa, MIPUHIIUI BEPXOBEHCTBA
3aKOHY Ta i€papXisl JDKEpeNn, a TaKoK OCHOBHI MPHUHITUIIK CYAOBOi OpraHizaiii i
cynounHctBa [151, 374]. Kpim Toro, amepukanceki BueHi /x. 'oBapa ta I1. Kpys
BHCJIOBIIIOIOTH TO3MHIII1, 10 Y CYYaCHHX YMOBAaX BiIKPUBAIOTHCS MHUPOKI MOKIMBOCTI
70 30JMKEHHS POCIMCHKOTO MpaBa 3 pOMaHO-TePMaHCHKUM THUIIOM TPAaBOBOI CUCTEMHU
K 3a (opmoro, Tak 1 3a 3mictoMm [152, 89]. Cxoki TOTISAAM BiICTOIOIOTH 1 1HII
3apyO1>KHI JTOCTIAHUKH, SIKI CXUJISIOTBCSA JIO JIyMKH, IO POCiiiChKa MpaBOBa CHCTEMa
Ta i CyJ0Ba opraHi3allis OLIbIIE OB’ A3aHi 3 KOHTHHEHTAIbHUM IpaBoMm [153, 159].

OTxe, y CTBOPEHH1 KOHIICMIIIT CJIOB’STHCHKOI MTPaBOBOi CIM’1 Bi1I0OpakaroThCs
HamaraHHsi 30epertu mnpaoBuil npocTip konumHsoro CPCP y cdepi 6e3ymoBHOTO
BIUIMBY pOCiiiCbKOro mpaBa. MM BBakaeMo, L0 3a TaKOro MiIXOLYy CTOCOBHO
VYkpainu cripoOu 3a0e3MedeHHs IHTEPECiB 1HINOT IePKABU 32 PaXyHOK HaI[lOHAJIbHOI
MIPABOBOi CHCTEMU MOXYTh CYNEPEYUTH YKPAiHCHKHM HAI[lOHAJLHUM IHTEpEcaMm Ta
PO3LIHIOBATUCS SIK COPOTUB OO0’ €KTUBHUM 3aKOHOMIPHOCTSAM IPaBOBOTO PO3BHUTKY
CyCHIJIbCTBA. Y CBOIO Yepry HaBiTh MOBEPXHEBA OI[IHKA CYJOBUX CHUCTEM KOJMIIHIX
pecnyonik CPCP (Ykpaina, Monnosa, I['py3sis, aepxkaBu banrtii) miaTBepixKye
MIMOWHY BIUIMBY €Bporeicbkoro mpaBa. daktop e€BpoiHTerpaiii, 1o MpOHU3YE
COLIAIbHOIOMITUYHE ¥ EKOHOMIYHE KUTTS MepelidyeHuX KpaiH, yce Ouiblie
BIJTYYBA€ThCS y MPaBOBiil cdepi, 30KkpeMa B 3aKOHOJABCTBI, siIke HaOyBa€ SIKOCTI
yHI(IKOBAHOTO pPEryjsTopa. 3 OJHOYACHUM 3MIIIHEHHSIM KOHCTUTYIIMHUX OCHOB
OUIBIII IHTEPHAIIOHAIBHOIO CTAE 1 CY/I0BA CUCTEMA.

3Bakalouu Ha BUKJIAJCHE, Ha HaIl TOTJs, HEOoOX1JHO 3BEpHYTH yBary Ha
Taki y3arajJbHIO4Yl MOMEHTH:

1) y KOHCTpYKIIii «CJIOB’STHChbKa MpaBoBa CiM’si» JIOMIHYIOUOIO € pOCiiicbka
paBOBa CUCTEMA, SIKa ICTOPUYHO CKJIajacsd sIK CMMOI03 HE TIIBKH CJIOB’STHCHKOI
€THOKYJIbTYPH, a 1 3 ypaXyBaHHSM MOIJIMHAHHS 1 pycudikalli HapoiB TFOPKCHKOTO
(a3iiicbKOr0) MOXOKEHHS;

2) OKpECJICHHS CIIOB’SIHCHKOT MPAaBOBOT CiM’1 SIK CAMOCTIHHOT T'JIKM TIPaBOBUX
cIMEW BiIKpUBA€E IUIIO3M J0 17eali3allli pociiichbKOoi CyI0BOI CUCTEMH SIK CKJIQJ0BO1
MIPaBOBOI CUCTEMU B KOHTEKCTI 1i (hyHIAMEHTANbHOTO 3HAYEHHS JUISl 1HIIMX JEpKaB
komumHboro CPCP Ta iX HallOHaJbHUX MPABOBUX CUCTEM 1 MOOYAOBH CHCTEMH
CYJiB 32 yCTaJICHUMH Y IIi PaBOBii CiM’1 MPUHIUIIAMH,

3) OpieHTHPH, CIPUIHATI Y MPOIECi PO3BUTKY CJIOB’STHCHKOI MPABOBOI CiM’1
10/10 TOOYI0BH CUCTEMH CYAIB, BKa3ylOTh Ha JOMIHAHTHICThH (eJepaIbHOTO TpaBa,
MPIOPUTETHICTh CY/IB 3arajlbHOl FOPUCAMKINI 3 OJHOYACHUM BHKOPUCTAHHSIM
MIPUHITUITY CTICTIiaTi3aIlii.

JleMOKpaTHYHHI yCTpii CyIOBOI CHCTeMH Iepeadadae TOTPUMAHHS HU3KH
MPUHITUIIB Y TIOOYOBI CYJOBUX OPTaHiB, Cepell AKX aKTHBHO BUKOPUCTOBYETHCS
IMPUHIIMI creriaizanii. BogHouac ioro 3actocyBanHs y kpaiHax kosuiiHboro CPCP
Ma€ OCOOJIMBOCTI, IO MpUTaMaHHi OubIOCTi 3 HUX. CyJl MOKIMKAaHUNA BUPIIIYBaTH
colllaibHI KOH(JIIKTH, ajlé BUKIIOYHO Y BIJIMOBIJIHUX MpPaBoOBUX (Gopmax, TOOTO
3aXMIIATH 3aKOHHI IpaBa YYaCHUKIB TakuX KOHQIIKTIB. Buxoasuu 3 pi3HOMaHITTA
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CYCHUIBHUX BIAHOCHH, SIKI MIJJISATAIOTh BPETYJIIOBAHHIO CYIOM, TOPsA 13 CyJdaMH
3arajbHOl IOPUCAUKINT Yy OLIBIIOCTI LMX KpaiH CTBOpEHA CIieliajbHa FOCTHIIIS
(exoHOMIYHI, apOITpa)kH1, TOCMOAAPCHKI, KOHCTUTYLIHHI cyau) JlepkaBHi CynoBi
CUCTEMH €, SIK MPABUJIO, CKJIaJHOCTPYKTYPOBAHUMHU OpTaHI3alliiHUMH YTBOPEHHSIMH,
Kl MaioTh JAeKidbKa piBHIB. KpiM TOro, BHOKPEMIIOIOTHCS CHUCTEMH CYIIB 3
BHYTPIIIHBOIO 1 30BHIMIHBOIO crerjiamszaiiero. Tak, y meprmoMy BHUNAAKY OJWH
CYJIOBHI1 OpTaH YIOBHOBaXY€ETHCS PO3TIISAATU CIIOPH, SIKI BAHHKAIOTh Y BCIX Taly3siX
mpaBa, 30KpeMa 1 B Tally3l KOHCTUTYIIMHOTO mpaBa. lle cBimuuTh mpo Te, 10 B
OpraHi3alifHoMy IIJIaHI CTBOPIOIOTHCS CAMOCTIMHI CyAOBI CKiIaau (KoJierii, ceHaTh
TOI0) ab0 MIIOTh OKpeMl CYJJl, Kl OJJHOOCOOOBO BHUPINIYIOTH CIOPHU BHU3HAYEHOT
KaTteropii — HMUBUIbHI, KPUMIHAJIbHI, aMIHICTpaTUBHI, TPYAOBI TOIIO. Y IpPYromy
BUMAJKY TOPSIT 13 CUCTEMOIO CYIIB 3arajibHOI1 IOPUCIUKINT (POPMYIOTHCS BITHOCHO
ABTOHOMHI CHCTEMH aJMIHICTPAaTHUBHOI, BIHCBHKOBOI, COIlIaJIbHOi, TPYAOBOI,
rocroaapchKkoi, EKOHOMIYHOI IOpUCAUKIN (Hanpukian, Bipmenis, Monmnosa). Kpim
TOTO, 11032 3AJIEKHICTIO BiJ BUIY cHeliani3auii CyJJoBl CUCTEMU KpaiH KOJHUIIHbOIO
CPCP maroTh 1OCUTH KOPCTKY OpraHizalliiHy CTpPYKTypy, IO, Ha Haml MO,
BUKJIMKAHO JIBOMAa YHHHHKAMU: (POPMOIO JIEP>KABHOTO YCTPOIO BIAMOBIIHOI KpaiHU Ta
BHMOTaMHU MPOIECYaTbHOTO 3aKOHOABCTBA.

Cynosi pedopmu 70— 80 pokiB XX CTONITTS y KpaiHax €Bponu 3arajiom
30eperiy OCHOBU paHille JII0YUX CUCTEM, MOJEPHI3yBaBIIU iX JIUIIE YaCTKOBO, MIPH
IIbOMY YCYHYBIIIM HAWOUIBIN 3acTapiil €JIEMEHTH Ta HE TOPKHYBIIHUCH Oa3MCHHUX
MPUHITMITIB OpraHi3alii i JisUIbHOCTI CyaiB. BojiHOYAC 30BCIM 1HIIIA KapTHHA CKJIaJacs
Ha TepeHax KoJumHLOro CPCP, OCKUIBbKM CyCHUIBHO-TIOJMITHYHI TpaHcpopMalii
nouatky 90-tux pokiB XX CTONITTS CTajdd BU3HAYAIBHUMH JJIsi TTOOYJIOBH CHUCTEM
OpaBOCYIJsl Yy HOBUX JepKaBax IICIAs po3Maay €IUHOI COIO3HOI JeprKaBu.
[IpeacraBHukOM Takoi reHepailii cynoBux cucteMm € Pociiicbka denepartis, y SKii
CylloBa cuUcTeMa sBJII€E 0000 3akpimieHy KOHCTHUTYII€I0 CYKYIMHICTh CYIIB, IO
noOy/ioBaHa 3 ypaxyBaHHSM (eepaTUBHOrO Ta aaMIHICTPATUBHO-TEPUTOPIATBLHOTO
YCTpOIO 1€ iepkaBu Ha miacTaBl denepaibHOr0 KOHCTUTYLIMHOTO 3akoHy Bif 31
rpyads 1996 poky «IIpo cymoBy cuctemy Pociiicbkoi ®@enepauii» [154]. Hum
3aKkOHOM BHM3HAUEHO, IO cynoBa cucteMa Pocilicbkkoi dDepeparlii npeacraBiieHa
CyJlaMH KOHCTUTYL[IMHOT FOCTHUIIIi, 3arajibHOi IOPUCIUKIIII Ta apOITPa)KHUMHU CyJIaMH.
Tomy cynoBa Biaja B 1[ii KpaiHi ABJIsIE COO0I0 00’ €THAHHSA TPHOX CTPYKTYD:

1) KOHCTI/ITYI_III/IHOFO Cyly 1 HE TOB’S3aHMX 3 HUM KOHCTUTYIIHHUX
(cTatyTHUX) CyIiB cy0 €KTIB (heneparii;

2) BepxoBHOTO Cyy 1 CUCTEMH CY/IB 3arajbHOi IOPUCAMUKIIII.

Cyau 3aranpbHOi IOPUCAMKINT Yy MEXKaX HaJaHOT KOMIIETEHIII PO3TIIsSIaioTh,
KpIM 1HIIMX CHOpPiB, aJMIHICTPATHBHI CHpaBU Ta CIOpPaBH NP0 aIMIHICTPATHUBHI
MPaBOTIOPYIICHHS. Y CBOIO 4Yepry, apOiTpakHi CyJIWd MarOTh IMOBHOBAKEHHS IIOJO
BUPIIIICHHS EKOHOMIYHUX CIOpIB Ta IHIIMX KaTeropiil cmhpaB, mepeadadeHunx
npouecyanbHUM 3akoHogaBcTBOM. Illono dopmyBaHHS opraHiB aJMiHICTPAaTUBHOI
IOCTHINT K BIIHOCHO CaMOCTIMHMX, TO CYAM 3arajibHOi FOPHUCAMKIIT PO3TJIsSIal0Th
CIIOpH  YIIPABIIHCHKOTO XapakTepy B TOPSAKY LHUBUIBHOTO CYJOYMHCTBA 3a
BUHSTKaMH, 110 BCTaHOBJIEHI 3aKOHOM BiJl 27 kBITHA 1993 poky «IIpo ockapxeHHs
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0 Cyay [ii, pillieHb, SK1 MOPYIIYIOTH IpaBa 1 cBOOOAU rpoMmaisiH». Buxonsuu 3
IpOTO 3aKOHY, CyAM 3arajibHOl IOPUCAMKINI y CIpaBaxX, [0 BHUHUKAIOTH 3
aJIMiHICTPATUBHO-TIPABOBUX BITHOCHH, MAalOTh JOCUTh LIMPOKY KOMIIETEHIi0. Y
CBOIO dYepry apOiTpakKHMM CcyJaM TakoXX IMiABIIOMYl CIOpU YHPaBIiHCHKOTO
XapakTepy, aje JIUIIE Ti 3 HUX, SIKI MalOTh €KOHOMIYHY MPUPOY, SKI BUPIIIYIOTHCS Y
MOPSIZIKY, Tepe0adeHOMy apOITpaKHUM MPOTIECYaTbHUM 3aKOHOTABCTBOM 0€3 Oy/Ib-
SKUX BUHATKIB [155, 66-72].

OTxe, B aCIieKTi BUPIMICHHS CIIOPIB aIMiIHICTPATUBHO-TIPABOBOTO XapaKTEPy
B Pociiicekiit Denepalrii BOA4a€ThCsl CBOEPITHUN Tyali3M, 110 € TPEAMETOM HayKOBOL
IUcKycli BueHuX i€l kpainu [156, 162-164]. 3arasom cyTHICTH OOrOBOpPIOBaHUX
UTaHb 3BOJIUTHCS IO HACTYITHUX MOMEHTIB:

1) CTBOpPEHHSI OKPEMOI CUCTEMHU aIMIHICTPATHBHUX CY/IB € MEPCICKTUBHUM
HamnpsMOM PO3BUTKY CYZ0BOI CUCTEMH, ajie Hapa3i He TOCSATHYTO BiAMOBIAHOIO PiBHS
PO3pOOOK TEOPETUYHOT'O 1 IPAKTUYHOTO XapaKTepy;

2) aaMiHICTpaTHBHE CYJOYMHCTBO, BU3HAYCHE K OnHA 3 (GopM 3aifiCHEHHS
MPaBOCYAJIs, MOBHHHO CTaTH CAMOCTIHHOIO Taly33i0 MPOIECYalbHOTO IpaBa Ta
OTpUMATH HEOOXI1JHE 3aKOHOAABYE 3aKPIIUIEHHS y CHELIATIbHOMY KOJIU(DIKOBAHOMY
akTi — Kozmekci aiMiHICTpaTUBHOTO CY/I0YMHCTBA,

3) 0coOMMBOCTI 3IMICHEHHS aaMIHICTPATHBHOTO CYJIOYMHCTBA BUMAraroTh
CTBOPEHHS YMOB /111 (paXxOBOi MIITOTOBKHU CY[JIB aAMIHICTPaTUBHUX CY/IIB, SIKI MaJIH
0 3MOTY IIBUAKO 1 SIKICHO PO3TJISIATH CIPABH.

BoaHoyac He MOXHa CTBEpAKYyBaTH IPO OJHO3HAYHICTh MIAXOMAIB [0
pedopMyBaHHS CymOBOi CHCTEMH B KOHTEKCTI ii cmermiamizamii B Pociiicekiit
Oeneparnii. 3a 3mictom denepanbHoro 3akoHy Bim 28 uepBHs 2014 poky «IIpo
BHECEHHS 3MiH 10 ApOiTpaXHOTO MpoIeCyabHOTO Kojiekcy Pociiickkoi denepariiin
BepxoBuuit cyn Pociiicbkoi ®epepairii cTaB €IMHUM BHIIKUM CYJOBHUM OpPTaHOM Y
[IUBUTbHUX, KPUMIHAJIBHUX, aJMIHICTPAaTUBHMX Ta IHIIUX CIpaBaX, a TaKOX 3
€KOHOMIYHUX CTOpiB. Buxoasun 3 nporo, cTpykrypa BepxoBHOTO cymy 3MmiHMIACA.
30KpemMa, 3aMiCTh BIMCHKOBOI KoJjerii Oyma ctBopeHa CynoBa KOJEris y cropaBax
BIICbKOBOCITYk00BIIB. KpiM TOT0, ()yHKLII 111040 BUPILIEHHS €KOHOMIYHUX CIOpIB,
paHiiie miacyaHux Buiiomy apOiTpaxkHoMy cyny, Tenep 3iaikicHioe CynoBa KoJieris 3
€KOHOMIYHMX CIIOpiB, fKa BHU3HA4YE€HA JPYrol KacalliHOIO IHCTAHIIEI0, B SKIH
MEPETJIsIIalOThCS PIIEHHS Y BCTAHOBJICHOMY MPOIECYATbHUM 3aKOHOM TOPSIKY.
Pimenns miei koserii MoXyTh OyTHM OCKapKeHI J0 mpe3uiii BepxoBHoOro cymy
Pociiicekoi @enepamii. TicHi iHTerpariiai 3B’ a3ku Mixk Pociiicekoro deaepartiero i
Pecny6uikoto binopycs, mianucansas mixk Humu Jleknapariii npo ctBopennst Coro3Hoi
JIEp’KaBU CIMOHYKAIOTh /10 30JIMKEHHS TPAaBOBUX CHUCTEM IUX KpaiH Ta yHi(ikarrii
3aKOHOJIaBCTBA PO CYJIOBY CUCTEMY i cyaoyctpii [157, 15-22].

Buxonsum 3 Toro, mo binopyck — 1e yHITapHa aep)kaBa, ajie y CKJIaii
Co103H0i Jiep’kaBH, OKpeMi1 HAayKOBII BBaXKalOTh, 110 MOOya0OBa ii Cy/0BOi CUCTEMHU
MOBHHHA OYyTH CXOXKOK 3 pociiickkoro. ToMmy ICHYe TO3MIliS 00 HEOOX1THOCTI
30epekeHHsT  TPHOX  MapayiebHO  JIFYMX  CKIQJOBHX  CyIOBOI  BIAJU:
KoncTutytitHoro cyay, CUCTEMHU CY/IIB 3arajibHO1 MIJICYAHOCTI Ha 4oJii 3 BepXxoBHUM
cynom [158, 24-27].
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3ayBaXuMO, III0 Cepell HayKOBIIB butopyci € sK TPOTHUBHUKH, TaK 1
MPUXWIBHUKN TaKOi MOOYIOBU CYIOBOI CHCTEMH. 30KpeMa, IMepIi OOIpyHTOBYIOTh
HEOOXITHICTh >KOPCTKOI IIEHTpali3arii CyJoBOi Blagu, aje 13 3a0e3lMeueHHSIM
peaibHOT  HE3aJeKHOCTI  OpraHiB mpaBocynns. Jlpyri apryMeHTyiOTb, MIO
[EHTpai3aIlisa TMOCciIabI0e CylO0BY BIady, TOMY palliOHATBHO OymyBaTh CYAOBY
CHUCTeMY Ha 3acafaX (YHKIIOHAJIBHOTO PO3MEXYBaHHS OpraHizaliifHux (opM Takoi
BJIQJIM 32 MPUHIUIIOM IOTJIMOJIEHOT creliani3aiii Ta 3 OJHOYAaCHUM 30epeKCHHSIM
aBTOHOMII TIJIOK CyMOBOI Biamu. SIK 3a3Ha4daloTh OIJIOPYCHKI y4YeHi, Taka MOJCIb
oprasizailii CyJIoBOi CUCTEMH IIABUIIYE SIKICTh CYJOBOi AISUIbHOCTI M €(PEKTUBHICTD
CYJIOBOTO 3aXHCTY IpaB 1 3aKOHHUX IHTEPECIB T'POMAJISIH, IOpUIUYHUX 0ci0. Tomy
nojaJIbIlie 3allpOBAKEHHSI MPUHITUITY CHeIiani3anii BU3HAEThCS HEOOXITHUM Yy
cynoyctpoi binopyci [159, 78]. Tak, BianoBigHe pedopMyBaHHS OYyJ0 31MCHEHO
BiamoBigHo A0 Jlekpery Bix 29 muctonana 2013 poky «IIpo BAoCKOHAJIEHHS CyI0BOL
cuctemu PecnyOniku binopycb» mnuisixom 06’eqnanHs BepxoBHoro cyay 3 Bumum
rOCIOIaPChKUM CYJIOM. 3TigHO 3 UM JIeKpeToM BCTaHOBJIEHO, IO CHCTEMa CY/IiB
3arajpHOI IOPUCAMKLII CcKiIagaerbes 3 BepxoBHoro cyay PecnyOmiku binopycs,
oOnacHuX (MIHCBKOrO MICBKOIO) CYyZAIB, €KOHOMIYHHX CyHdIB oOjacted (Micta
Mincbka). Takox mnependadaeTbCs MOMKIMBICTH CTBOPEHHS B CHUCTEMI CYJIIB
3arajJpHOl FOPUCIMKINI CIEHiali30BaHUX CYyAIB Il BUPIMICHHS 1 PO3IJSAY
BIINOBIJTHUX KAaTETrOpii CIIpaB.

Bianmosinno no crarti 5 Konekcy PecnyOmiku Binopycs mpo cyaoyctpiit 1
cratyc cyaniB Big 29 uepBHs 2006 poky cyaoBa cuCTeMa BKJIIOYae B cede Taki
€JIEMEHTH:

1) KOHCTUTYLIHHA FOCTHIlS, SKa CKIagaeTbcs 3 KOHCTHUTYIIHHOTO Ccydy —
OpraHy CyJOBOTO KOHTPOJIO 3a KOHCTHTYLIMHICTIO HOPMATUBHHMX IPABOBUX aKTiB,
10 3/IIMCHIOE CYJIOBY BJIaJly IIJISTXOM KOHCTUTYIIHHOTO CYyJIOYHMHCTBA,;

2) CyIH 3arajbHOI FOPUCIHUKIII, 10 AKUX BigHeceHO BepxoBHuii cya, obmacHi,
MiHchKHd MiCBKHH, paiioHHI (MICBKi), BIHCBKOBI cyau (3a3HadYeHi CYAH 3IiHCHIOIOThH
MpaBoOCyJsl UIUIAXOM  IUBUIBHOTO, KPUMIHAJBHOTO Ta  aJAMIHICTPATUBHOIO
CYJIOUMHCTBA);

3) ekoHOMIYHI cyu oOsiacTelt Ta Micta MiHCBKa.

ToOto cucrema cyaiB binopyci [03BOJIsi€ PO3NOAUIMTH KOMIETEHIIO 3
pPO3TJIsiy CIpaB PI3HUX KaTEropiid 3ajeHO BiJ Taly3l MPaBOBOTO PEryIHOBaHHS
(HanpuKIaa, IOPUANYHI KOH(IIKTH y ramy3i rocrnoaapchbKoi MisSIbHOCTI), Cy0’ €KTiB,
sKi OepyTh y4acTh y crpaBi (BiiCHKOBOCIYXOOBIIi), CTYNCHS CKJIQJIHOCTI CIIPaBU
Tomo. KpiMm Toro, y cucreMi CyJiB 3arajibHOT FOPUCIUKIIIT TOMYyCKAETHCS CTBOPECHHS
CHeIlali30BaHUX KOJIET1M, a TaKoXX Yy BHUIAJKaX, MepeadadyeHuX 3aKOHOM,
CHeIlaJlI30BaHUX  CYyIIB Yy CIpaBax HEMOBHOJITHIX, CIMEHMHHMX cIpaBax,
aJMIHICTPATUBHUX, 3eMETbHUX, MTOJATKOBUX Ta 1HIITUX CY/IIB.

BepxoBHuii cyn binopyci € BUIOIO CYOBOIO IHCTAHIIEID y CHUCTEMI CY[IB
3arapHOI 1opucaukiii. Moro pomb i Micue B CymoBiif cHcTeMi BH3HAYAIOTHCS THM,
110 LIEU CyA:

1) Mae TIOBHOB@KEHHS CY/AIB YCIX IHCTaHIH y BCIX KaTeropisx CIpas,
MiJCYTHUX CyJaM 3arajibHOi IOPUCAMKIIIT, pO3TsSAal0ud CIIPAaBH y TOPSIKY HarJIsIy,
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3a HOBOBHSBJIICHMMH OOCTaBMHAMH, SIK CyJ IMEpIIoi, amelsiiiHoi Ta KacalliiHOi
1HCTaHIIII;

2) € OCTaTOYHOIO CYJIOBOIO 1HCTAHIIIEIO;

3) cnpsMOBYe CyIOBY MPaKTHKY, HaJga€ B TOPSAKY CyIOBOTO TIyMadeHHS
PO3’SICHEHHS 3 MUTaHb 3aCTOCYBAaHHS 3aKOHO/IABCTBA,;

4) BHOcUTh 10 KOHCTHTYHmIHHOTO CyAy MpPOMO3HIi MO0 IEePEeBipKH
KOHCTUTYILIHHOCTI HOPMAaTUBHUX aKTiB;

5) po3po01sie MPOITO3HIIii MO0 BIOCKOHAJICHHS 3aKOHO,1aBCTBA.

BepxoBuuii cyn binopyci ckiamaeTbest 13 CyJ0BUX KOJIETIM y IUBUIBHUX, Y
KpUMIHAJIBHUX CIpaBaX, BIACHKOBOI KOJIETii, CYyJIOBOi KOJeErii y cropaBax
IHTEJIEKTyaJIbHOI BJIACHOCTI, SIKa €JWHA 13 CYJAOBUX CTPYKTYPHUX MiAPO3ALTIB
po3riIsigae y Meax KOMIIETEHIIT HMUBIIBHI CIIPAaBH SIK CyJ IEpIIOi 1HCTaHIII Ta 3a
HOBOBUSIBJICHUMU 00CTaBUHAMHU, a TAKOXK CYZ0BOI KOJIET1l 3 EKOHOMIYHUX CIIPaB.

CynoBa KoJerist y crpaBax 1HTEJIEKTYaJbHOI BIACHOCTI PO3TIISIAE CIpaBU y
Criopax, 10 BUHUKAIOTH 13 3aCTOCYBaHHS 3aKOHOJABCTBA, SKE PETyJI0€ MalHOBI Ta
OCOOMCTI HEMalHOB1 BIIHOCMHU IIOAO CTBOPEHHS, IIPABOBOi OXOPOHU Ta
BUKOPUCTAaHHA 00’ €KTIB 1HTEJIEKTYaJbHOI BJIACHOCTI, a TAKOXK CIIPaBHU 3a CKapramH Ha
pimieHHsT AneIsiiHOT paay IpHU MATEHTHOMY OPTaHi.

Hns  cyngooi Bunagu PecnyOmiku Kazaxcran Ha cydyacHOMy — eTari
KOHCTUTYIIHHOTO PO3BUTKY OJHIEIO 3 TEHJCHIIIN BU3HAUCHA CIieliani3allis CyJ0BO1
nistpHOCTI. Taka mo3uiig 3akpirieHa y Konienirii mpaBoBoi MOJITUKY Ha TEPIoJ 3
2010 mo 2020 poxu (Konuermiis mpaBoBOi MOJITUKH), B SIKIH 3a3HA4€HO, MIO
OCHOBHHMM BEKTOPOM PO3BUTKY CYyJIOBOi CHUCTEMHU € CIeliaiizalis CyAiB 1 CYyJIIiB
[160]. Anamiz posminy VII «Cymu 1 mpaBocymas»  Koncrutymii Kasaxcrany
JIOBOJIUTD, 110 AISUTHHICTH CHEIiai30BaHUX CYAIB Yy 11l KpaiHi HEe 3a00pOHEHa, X04ua
Oynp-siKi MOocuaHHs Ha iX (QyHKIIOHYBaHHS BiacyTHI. Bomnouac Koncturymiinuii
3akoH «IIpo cynoBy cucremMy 1 craryc cyaniB PecnyOmiku Kazaxcran» Bin 25 rpyaHs
2000 poky AoIycKae CTBOPEHHs CIIELIAII30BAaHUX CYJOBUX OpraHiB. SK 3ayBaxye
kazaxctaHcbkuil pocimigauk  A. K. Jlaynerisip, Ha cworogHi B Kazaxcrani
(GYHKIIIOHYIOTh JIeKiJIbKa BUIIB CIIEIiaTi30BaHUX CY/IIB, 10 SKUX aBTOP BITHOCHUTD:

1) BilickkoBi cyau, BilicbkoBui cya PecryOmiku KazaxcTaH i BIICBKOBI CyIu
rapHI30HIB,;

2) MIXKpalOHHI €KOHOMIYHI CyIH;

3) MixKpaiOHHI aMiHICTPaTUBHI CY/IH;

4) binaHcoBui cya M. AMaTH;

5) mMixkpalioHHI CyI1 y CITpaBaxX HEMOBHOMITHIX MiCT AiiMaTu Ta AcTaHy;

6) cyau 3 po3raay kpumiHaasHUX crpas [161, 30-32].

KpiMm mepeniueHnX CylIOBHX OPraHiB MepeadadacTbcs MOMANBIITNN PO3BUTOK
CYJIOBUX YCTaHOB FOBEHAJHHOI IOCTHIIIT, B TOMY YHCJI1 YTBOPEHHSI IOBEHAIBHUX CY/IIB
K CIeuiajgi3oBaHUX Yy Bcix perioHax KazaxcraHny, a TakoX yTBOPEHHs
CHEI1aTI30BaHOT0 MOAATKOBOTO cyay. BopaHouac (QyHKIIIOHYBaHHS Yy CYAOBI
CUCTEMI 1II€1 KpaiHU CHeliani30BaHuX CYJIIB Y HAYKOBLIB BUKIIUKAE PsiJl 3ayBaKEHb,
CYTHICTb SIKUX 3BOJAUTHCS JI0 TOTO, IO PO3MOILT CYJO0BO1 BIaAX MOXKE ii OCIaduTH,
HEOOX1IHUM € BPETyJIFOBaHHS KOMIICTEHIIli MiX PI3HUMHU BiJTHOCHO aBTOHOMHHMH
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CHellagi30BaHUMH CKJIAJJOBUMHU CYJOBOI CUCTEMU Ta YHUKHEHHSI CYNEPHHIITBA MIX
CyJaMH Pi3HHX BHUIIB 3a NPIOPUTETHE CTAHOBHIIE Yy CYIOBiii cucremi[162, 64-66].
AJe iICHYIOTb 1 1HIII TO3UIII1, SIKI MOJIATAIOTh Y TOMY, III0 CTBOPEHHS CIICIiali30BaHUX
CyIiB 3MIIHIOE OCHOBU CYIOBOI CHCTEMH, OCKUIBKH JIO3BOJISIE PO3BAHTAKHUTH
3arajbHi CyIu Ta 3a0e3MeyuTH KBalipikoBaHE CYJAOYMHCTBO HAa OCHOBI €IHOCTI
MPaBO3aCTOCYBAHHS CyAaMHM, II0 BU3HAYAETHCA OJHUM 13 MEPIIOYEPrOBUX 3aBIaHb
pebopmyBanHs [163, 21-25].Takum 4YuUHOM, pO3BHTOK  CIICIiaJli30BAHOTO
cynounHcTBa B KaszaxcraHi 3miMCHIOETBbCA 3 ypaxyBaHHSIM HAyKOBUX JMCKYCIH Ta
KOHIIETITyaJIbHUX 3acajl pehOpMH CYJOBOI CUCTEMH.

Ha mouatkoBomy erami pedopMyBaHHs cuctemu cyaiB y Kazaxcrani sk
CIelliayli30oBaHl yTBOPIOBAJIMCS BIMCHKOBI Cyaud Ha 0a3i BIAMOBIIHUX BIHCHKOBUX
TpUOYHAIIB TapHI30HIB, MIACYAHICTh SKUX XapaKTepuzyBajacs pPO3TIISLIOM
KPUMIHAJIBHUX CIIPaB CTOCOBHO BiMCHKOBOCIYXOOBIIIB Ta OCi0, sIKI MPaIlOOTh y
BIMCHKOBHX YacTHMHAX Ta OpraHax BIMChKOBOTro ympamiiHHsA. Hamam 1o migcyaHOCTI
3a3HAYEHUX CYJIB OyJIO BIAHECEHO pO3IJIs LMBUIBHUX Ta aJAMIHICTPATUBHUX CIPAB
Ha TEpPUTOpPIi BIAMNOBIIHOIO TapHI30HY, B SKHX OAHIEID 31 CTOPIH BH3HAYAIHCS
BIMICHKOBI YaCTHHH, @ TAKOX OPraHU BIMCHKOBOTO YIPABIIHHSA, BIMCHKOBOCIIYKOOBII
[164, 1011]. BiamoBigHO 10 BUMOT IPOIECYaTbHOIO 3aKOHOIaBCTBA BIMCHKOBI CyIH
pO3TISAAIOTh CIPABU Yy TMEpIIii, amessiidHii Ta kKacamiiHii iHcTaHIigx. OTxe,
cynoBa cucrteMa KaszaxcraHy B acmekTi JISJIBHOCTI BINCBKOBUX CYAIB IPAKTUYHO
MOBHICTIO MOBTOPIOE NUISIX YKpaiHU 1010 BUSHAUYCHHS BIHCHKOBOT'O CYJIOUMHCTBA SIK
CIEI1alI30BaHOTO0 HAa OCHOBI 3aCTOCYBAaHHS CyO’€KTHOTO KPHUTEpIIO CHeliaiizaiii.
HactynHuMm kpokoM cyaoBoi pedopmu cramo cTBopeHHs y Kazaxcrani
CIeIiali30BaHNX aJMIHICTPAaTUBHUX Ta C€KOHOMIYHMX CyiB. Tak, 3akoHOM Bij 30
ciyas 2001 poky Oynu chopMoBaHi aAMIHICTPATUBHI Cy/IM Y BCIX 00JIACHUX IIEHTpPaX.
Bomnouac 3a3HaueHi CyqoBI OpraHd  pO3TJISAAIOTh  TUTBKH  CHOPaBU  IPO
aAMIHICTPaTUBHI MPABOMOPYIICHHS, IO, HAa JYMKY OKPEMHX Ka3aXCTaHCHKHUX
MPaBHUKIB, CYTTEBO 3BYXKXy€e cepy (PYHKUIOHYBAaHHA aAMIHICTPATHUBHOI FOCTHIIII.
JUISBHICTD aAMIHICTPAaTUBHUX CYAIB TMOKa3ye, M0 A0 iX MIJICYAHOCTI MOXIJIMBO
BIJTHECTU TaKOX 1 Tl CHOpPH, SIKI BUIIMBAIOTH 3 aJIMIHICTPATUBHHUX MPABOBIAHOCHH,
10 PO3IJISIA0THCS Hapasi 3aralbHUMHU cynamu [ 165, 26-31].

Ha mincraBi mosokeHb Konuemnii mpaBoBOi MOMITHKA 1O KOMIIETEHIII1
aJAMIHICTPaTUBHUX CYIB IUJIAHY€TbCA MEpEeAaTH CIPaBU MPO OCKAPKEHHS PILIECHb 1
nii  (0e3misUTbHOCTI) OpraHiB JIepKaBHOI BJIAJIMA, MICIIEBOTO CaMOBPSITyBaHHSI,
IPOMAJICEKUX 00’ €THAHb Ta 1X MOCAJ0BUX OCI0, a TAKOXK CIPABH MPO BUOOPH, CIIPABH
PO OCKAPKEHHS HOPMATHBHUX AaKTIB Ta CIPaBU MPO CIOPH OPraHiB JACp>KaBHOI
BJaJM 1 MICHEBOTO CaMOBpSAYBaHHA MK co0oro Tomro. HuHi 3a3HaudeHi kareropii
CIpaB pO3TJIANAIOTh 1 aAMIHICTPATUBHI, 1 €KOHOMIYHI CyJId, [0 CBITYUTH PO
iCHyBaHHS MPpoOJIeMH pO3MEKYBaHHS MMiACYAHOCTI crpaB [166, 50-57].

[Ticns mikBimamii apOITpakKHUX CYA1B BUPIIIICHHS CIIOPIB Y EKOHOMIYHIHM cepi
HE OTpPUMAl0 HAJNEKHOTO TMPABOBOTO PO3BUTKY. 3a3HA4YeHI CIOpPH MO CYTi
PO3B’s3yBAIMCA CyJlaMH 3arajibHOi IOPUCAMKIIL Ha PiBHI pallOHHOTO cyny. AJe Taka
MOJIENTb Y TOJAJBIIOMYy ceOe He BUIpaBaalia, OCKUIBKM CYJJIl 3arajlbHUX CYJIB HE
OyJii TOTOBI 3 TOUKH 30pY 1X KBamidikallii i J0CBiAYy (GaxoBO pO3TIIAIATH €eKOHOMIYHI
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CIIOpPHM 3 ypaxyBaHHSAM cherudikyd BIAMOBIAHUX IpaBoBiaHOcHH. Lle mpusBeno 1o
YTBOPEHHSI MDKPAMOHHUX €KOHOMIYHHMX CYIIB Yy BCIX OOJIACHUX IIEHTpax Ta MICTax
Anmaru 1 Kaparannu. Ha cborogai mporec po3risily eKOHOMIYHUX CIIOPIB € OLIbII
JOKYMEHTOBaHHM Y CEHCl JOKa3iB, HIK BHUPIIMICHHS [HMBUIBHUX CHpaB, IO Mae
HACJIAKOM BIJIQJICHHS CYJJ1 Bij BIUIMBY JIOJCHKOTO (PAaKTOPY Ta CYTTEBO 3MEHIIIYE
HEOOX1/THICTh OIIHKU JTOKa3iB «3 ronocy». Kpim ekonomiunux cyniB y Kazaxcrani
cTtBOpeHo PerionanpHuit hinancoBuii meHTp (M. Anmatn). Llei Kpok mokIaB moYaToK
CTBOPEHHIO CHEIM(IYHOTO IOPUCAUKLINHOTO OpraHy aHajJoriyHo (iHAHCOBUM
neHtpam y micrax Jlyoai, J{yomini, Jlabyani ta Cinranypi. BinnosigHo 1o 3akoHy Bijl
5 gepBHs 2006 poky «IIpo perioHanbHui (piHAHCOBHM IIEHTP MicTa AJMaTH» HOTO
ydacHUKaMHu € TpodeciiiHl y4aCHUKH PUHKY IIHHUX TarepiB, IO 31HCHIOIOTH
OpOKEPCHKY YU AUICPCHKY AISIBHICTh Ta SIKI MAIOTh:

1) cBimoUTBO MpO JAep)KaBHY peecTpalliio (MmepepeecTpario) OPUITnIHOT
0co0U, BUJJaHE YITOBHOBAKEHUM OPIaHOM;

2) nineH3iro Juisi poOOTH Ha PUHKY LIHHUX MarepiB, BUJAHE YIOBHOBAKECHUM
OpraHOM 3 PETyJIFOBaHHSA 1 HarIsIly (PIHAHCOBOTO PUHKY 1 (PIHAHCOBUX OpraHi3allii.

Buxoasun 3 1poro, miICyJHICTh HUBUIBHUX CIPaB 00JACHUM 1 IPUPIBHIHUM
710 HUX cynaMm Oylia JTOTMOBHEHA MPHUIUCOM PO TE, IO CIpPaBH MPO OCKAPKEHHS
y4aCHUKaMHU PETi0HaIbHOTO (DIHAHCOBOTO LIEHTPY M. AnMmatu Aid (0e3aisIbHOCTI)
MOCaJI0BUX OCI0 1 OpraHiB UEHTPY, @ TAKOX IHIII CIPAaBH, CTOPOHOIO B SIKUX €
YYaCHUK 3a3HAQYEHOTO PETIOHAJIBHOTO (PIHAHCOBOTO UEHTPY PO3MIIANAIOTHCS
crnerianizoBanuM (piHancoBuM cynom [167]. Cneundika GiHaHCOBOTO Cyy MOJSITae
B TOMY, IIIO BiH 3a CTaTyCOM MPHUPIBHAHUIA O 00JIACHOTO Cyay, a IIUBUIHLHO-TIPABOBI
CIIOpY PO3TJISAAE SIK CYyJl MEpINoi 1HCTAHIII, IS SKOTO amnessI[iiHOI 1HCTAHINEK €
BepxoBuuit cyn. Ha Hamy nymky, y Takui cnoci® OCSTa€TbCsl MaKCHUMAaJIbHE
CIPOIIEHHSI MPOIEAYPH CYAOUYMHCTBA JJII YYACHUKIB PEriOHAIBHOTO (hiHAHCOBOTO
IEHTPY, a OyIb-IKUH 1HBECTOP, IO 3apPEECTPYBaBCS y 3a3HAYCHOMY IIEHTpi, Y
BUTIQJKy BHHMKHEHHS CIIOPY MOXE BHUPIIIYBaTH HOTO 3 JOMOMOTOI0 JOCTYITHOTO 1
KOMIIETEHTHOI'O Cy/ly 3 METOI0 3aXMUCTy BKJIaJeHuX iHBecTHIlid. [lopsia 13 airounmu
Crieliali30BaHUMHU  CyloBUMU opraHamMu y Kazaxcrani TpuBae IHUCKyCld 1100
(dopMyBaHHS 1 PO3BUTKY €koJoriuHMX cyniB. Tak, Ha nymky M. A. ArneHosa,
OCHOBHHMM KPHUTEPIEM JJIs1 BIIHECEHHS CYJIOBUX CIIOPIB /10 €KOJOTTYHUX JTOMIHYIOUUM
MOBUHEH CTaTH MpeaMeTHUM Kputepiil. Jlo Takux cnopiB aBTOp BIAHOCHUTH CIIpaBU
PO BIAMIKOTYBAaHHS CIPUYMHEHOI €KOoJIOTiuHOI mKkoau. Kpim Toro, ¢gopmyBaHHA
CHEIIali30BaH0i  €KOJOTIYHOI  FOPUCIUKINT HAAacTh MOXIJIHMBICTH  TMOCTIHHO
CUCTEMATU3yBaTH 1H(OPMAIlIIO ISl TMIATOTOBKH HOPMATHBHUX IOCTAHOB IJICHYMY
BepxoBHoro cyay 3 muTaHb 3aCTOCYBaHHS €KOJIOT1YHOrO 3akoHoAaBcTBa. Cepen
Ka3aXCTAaHChKUX YYCHHMX MPIOPUTETHOIO € TO3WINS TpOo Te, MmO (YHKIIIOHYBaHHS
€KOJIOTIYHUX CYAIB MOXE BIITpaTh pPOJb CBOEPIAHOTO MPABOBOTO Oap’epa s
MOPYIIHUKIB €KOJIOTIYHOTO 3aKOHOJABCTBA 3 METOI0 HEAOMYIIECHHS YHUKHEHHS
BianoBizaabHOCTI [168, 64-66].

OTxe, y 3ampoBaJKEHHI crienianizoBaHux GopM cygounHcTBa y Kazaxcrani
BOAYalOThCA TEHACHI[IT, OCHOBHOIO METOI0 peai3allli KX € PO3BAHTAXEHHS CY[IIB
3arajibHOi FOPUCIUKIIIT, TIABUIICHHS (PaXxoBOro piBHS CY/JIIB Ta sIKOCTI MPABOCYI/Is, a
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TaKOX Tojalblia mpodecioHanizailisi CylI0BOi CUCTEMHU 3araioMm. BoaHowyac uuHHE
Ka3aXCTAaHChKE 3aKOHOJABCTBO TMOCTYINOBO TOMIHUOMIOE CIEiaNi3aliio CUCTEMH
cyzuB alle TpH I[bOMY HE nepen6aqae CTBOPEHHS 1 MAISUIbHICTD BHIIUX
CHEIIai30BAaHUX  CYIOBHX  OpraHiB,  4YITKO  JOTPUMYIOYHCH  MPUHIUITY
MOHOIEHTPU3MY CYJIOBO1 BIIAJIH.

TpanchopmariiiHi CycCHiIbHO-TIOTITHYHI MPOLECH Y MOCTPAASHCHKUN TIEPiOA
y MonoBi cyTTe€BO BIUIMHYJIH Ha (popMyBaHHA Cyn0Boi cuctemH. Lle conykano mo
MpOBEACHHS MacmTabHuX pedopM, OCHOBHOIO METOI0 SKHX CcTana mnoOyaoBa
e(eKTUBHOI Cy/I0BOi CUCTEMH Ta CTBOPEHHSI BIJIMOBIJAIBLHOTO 1 HE3AJIEKHOTO CYY.
[licnss mporojoiieHHss He3aaeXHOCTI MOoJJOBH MOCTAaHOBOIO MapiaMmeHTy Big 21
yepBHa 1994 poky Oyna npuitHara Konrmeniiist cynoBo-mipaBoBoi pedopmu, ska
BU3HAYMJIA TPUHIIUIIN OpraHi3allii CyJ0BOi CHCTEMH.

3 ypaxyBaHHSM HaBEJIECHOTO OyJIO MPUMHSITO PsJi 3aKOHOJABYMX aKTIB, Ha
mifcTaBl sKuX Oylo NOOyIOBAaHO CYAOBY CHCTEMY HE3alIeKHOI JepKaBU Ta
PO3MEKOBAHO KOMITETCHIIIIO CYJOBUX IHCTaHINM, 30kpeMa 3akoHM Bija 6 jumHs 1995
poky «IIpo cynoyctpiit», Bin 26 Gepesns 1996 poky «IIpo Bumry cynoBy mamaty,
BiZ 24 mumHs 1996 poky «IIpo ekoHOMIYHI cynoBi iHCTaHIli» Ta Big 17 TpaBHsa 1996
poky «IIpo cucrtemy BiiiCbKOBHX CyAOBHX IHcTaHwii». CyngoBa cuctema MoiigoBu
CKJIQJJAEThCS 3 YOTUPHOX PIBHIB 3 HACTYIMHUMU IHCTaHLIsIMU: Buia cygoBa nanara,
AnensiiiiHa cyjoBa manarta, 5 TpuOyHaniB Ta 48 CEKTOpaJbHUX 1 MYHIIHUIATBHUX
cyniB, OKpyXHUM eKOHOMIYHUN cyd, ExoHoMmiuHa amensiiiiHa nanata PecrmyOmiku
MomnnoBa Ta BiiicekoBuii cyn. Kpim Toro, Ha migctasi 3akony Big 10 mrororo 2000
poky «IIpo amMiHICTpaTUBHHI Cy» CyAOBI1 1HCTaHIli yMOBHOBAaXKEHI 31HCHIOBATH
CYJIOBY IEPEBIPKY 3aKOHHOCTI aJMIHICTPAaTMBHUX aKTiB, 10 BUAAIOTHCS OpraHaMHU
ny6iuHoi Biaau. BiamopigHo 1o 3akony Bix 26 6epesns 1996 poky Buia cymosa
najgara CKJIAJa€eThCs 3 KOJIETIl y IUBIIBHUX Ta aJIMIHICTPATUBHUX CIpaBax, KOJIETIl y
KPUMIHAJIHUX CIIpaBax Ta KoJieTii B €KOHOMIYHUX crpaBax. Lleit cymoBuii opran
po3riiglae B KacaluliHOMY TOpSAIKY PpIIIEHHS aneiasuiiHuX TnanaT, CKaprd Ha
CKacyBaHHS CyJIOBUX PIllIEHb y BUMAAKaX, MepeAdadeHNX 3aKOHOM, K CYJ MepIIoi
1HCTaHIIi pO3JIsiIae CIpaBU, BIAHECEHI /0 ii MiJICYAHOCTI, a TAKOX BUPIIIYE CIOPU
PO MiACYIHICTh MK CYJOBUMH 1HCTAHIIISIMU Ta 3asiBU MPO Nepeaady CIpasn.

3a 3mictom 3akoHy «IIpo ekoHOMIYHI CyAOB1 1HCTaHII» J0 KOMIIETEHIIil
OKpy>XKHOTO €KOHOMIYHOT'O CyAy HAaJEKHUTh PO3IJISA] Y MepIIiid 1HCTAaHIIT BCIX CIpaB,
BIJTHECEHUX 3aKOHOM JI0 MOTO0 KOMIETEHIIil, Y BCIX HaceleHuX MmyHKkTax PecmyOmiku
MonnoBa. BogHouyac miiBiIOMYICTh CIOPIB IIbOMY CYAY perymoerbes LuBuibHUM
MpolecyalbHUM KOJeKCOM. EKOHOMIUHA amendiiifHa mMmajata SK CYJOBHH Opras
BUpIIIYE y TMepIIid I1HCTaHIIi CnpaBu 1 3asBHU, BIHECEHI MO0 11 KOMIIETEHIII],
amneJAIiiHI CKapry 1 MPOTECTH Ha PIICHHS OKPY)KHUX €KOHOMIYHUX CYIB, a TaAKOX
KacalliiiHi CKapru i MPOTECTH Ha YXBaJIU OKPYXKHHUX €KOHOMIUHUX cyiB [169, 33-35].

Cepen MONIABCHKOI IOPUIUYHOI CIITLHOTH Y KOHTEKCTI peasizallii pegopm
CyJIOBOI CHCTEMH Ta MPUBEICHHS ii 10 €BPONEHUCHKUX CTAaHAAPTIB TPUBAE JIUCKYCIs
110,10 HEOOX1THOCTI 3aJuIIIeHHs a00 JIKBIALll Y CKJIaJi CUCTEMHU CY/IB €KOHOMIUYHUX
cynoBux iHcrauiiii [170]. OcHOBHUI JIEHTMOTHB NPUXUIBHUKIB JIIKBiAAIT — 1€
CHIBBIAHOILIEHHS KITBKOCTI CYJOBUX pIllIeHb, BUHECEHUX B €KOHOMIYHUX Cylax, 1
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IPOrpaHMX YHACHIJOK iX AISUIBHOCTI, ClipaB y €BponeichbkoMy Cyi 3 paB JIIOJAUHH,
0 COPUYMHWIO BUIUIATH 3HAYHUX CyM 13 JepxaBHoro OrwomxeTy. Kpim Toro,
PO3TISAAI0YM OHI 1 T1 & MO CYTI CHOpH, ajie¢ B PI3HUX 1HCTAHIIAX (FOPUCIUKIIIAX),
3aCTOCOBYIOTHCS Pi13HI IPABOBI MPAKTUKHU.

Ha migTBepmkxeHHs 1i€i Te3U CBIIYATh MPUKIAIU, KOJH KOJETis Y [UBUIBHUX
CIpaBax Ta KOJIETisi B €KOHOMIUHUX cClpaBax BwuIioi cynoBoi mamaTu y cHopax,
MOB’SI3aHUX 13 BIAIMIKOMYBAaHHSAM TIOJaTKy Ha JOJaHy BapTICTh, YXBATIOBAJIH
OPOTWIIEKHI CynOBI pimieHHsA. KpiM TOro, CTBEpIXKYyeTbCs, IO ICHYBaHHS
€KOHOMIYHHX CY/IIB y MoJIJIOB1 HE € HI HEOOXI1JIHOIO CKJIaJIOBOIO CYJIOBOI CUCTEMH, Hi
O0axaHoro. Takuii BHCHOBOK IPYHTYETBCS Ha TOMY, IO IOTpeda y cremiami3arii
BUHHMKAE TOJ1, KOJIU Cy/IOBa CUCTEMa HACTIIbLKH audepeHIiiioBana, o Cya ¥ 1HIm
IOPUCTH HE MalOTh MOKJIMBOCTI BHUKHYTH Y BCl Tainy3i npapa. Jpyruit maxis, sikuid
XapaKTEPU3y€EThCSI KOPIOPATUBHUM BIUIMBOM, MPE3CHTYIOTh CYHAJII E€KOHOMIYHUX
CYJiB, SIKI CTBEPKYIOTh IIPO T€, IO JIIKBIAAIliSl €KOHOMIYHUX CYJIOBUX 1HCTAHIIM HE
MIJIBUIIUTE €(EKTUBHOCTI POOOTH CYJIOBOI CHUCTEMH 1 TpPHU3BEAE 10 30LIbIICHHS
CTPOKIB PO3TJISIY CIPaB y 3B’SI3KY 31 301JIBIICHHSIM CYJOBOTO HaBaHTa)xeHHs. Kpim
TOT'O, aKIIEHTYEThCS yBara Ha TOMY, IIO JIOCBIJ y BHUPIMIEHHI CIIOPIB KOMEPLIMHOIO
XapaKkTepy, KU MalOTh CyAJll €KOHOMIYHHMX 1HCTAHIIM, BIACYTHIN y CyI/IIB THIIMX
CYJlIB 3araJIbHOI FOPUCIUKIII].

BojiHoyac MOJIIaBCHKMMH HAyKOBIISIMA BHCJIOBJIIOIOTBCS O1IbIIT BUBaXXKEH1
no3utili. Hanpuxmnan, npodecop 1. Jlons 3a3navae, 1o, no-nepiie, Jep>kaBa MOBUHHA
3a0€3MeUYnTH BUPIIICHHS €KOHOMIYHUX KOH(IIKTIB Ha Bciil teputopii. [lo-mpyre,
CEpPHO3HUM YIYIICHHSIM € HEpPO3yMIHHS PI3HUIII MDK CHEIliami3alie€lo CyaliB Ta
CHeIiaizaii€ero Cy/iB, M0 MPU3BOAUTH J0 PI3HOTO TIAYMAu€HHS OJHUX 1 TUX CaMHX
cynoyctpiitaux Hopm. Ilo-tpere, mis MonmoBu HEOOXITHO 3alpOBaKYBATH
Crieriagizaiio Cy/iB, 30KpeMa 3 BUPIMICHHS MPAaBOBUX KOHQIIKTIB €KOHOMIYHOTO
XapakTepy, 110 PaIlioHaIbHO 3 TOUYKH 30py BUTPATHOCTI mporiecy [171].

Ha Hamy nayMKy, €KOHOMIYHI CYAOBI I1HCTaHUli Yy Wi KpaiHi — 1€
pedopmoBaHi apOITpa)KHI OpraHu, SIKi BUKOHYBAJIM POJIb MEIIATOPIB Yy PaASTHCHKHIA
nepioa. CTBOPEHHs K Y Takii HEBEJIMKIN MOPIBHSAHO 3 YKpaiHOWO KpaiHi ik MongoBa
BUIIUX CYJOBHX OpPTraHiB HaBPs YW MOKe OyTH BUIIpaBIaHUM 3 YpaxyBaHHSIM TOTO,
10 MOJIIABCBhKE TMpoIliecyalibHe 3aKOHOIaBCTBO, SIK MIPABHIIO, AOMYCKAa€E B CYIl OJHI€T
JIAHKH 1CHYBAHHSI IEKUIbKOX CYJOBHUX IHCTAHIIIM Ta PI3HUX FOPUCIUKIIIM.

Y psai kpaiH, sKi 0 TPOTOJIOMICHHS HE3aleKHOCTI 1 CTBOPEHHS Ha iX
TEPUTOPIi CAMOCTIMHMX CYIOBUX CHCTEM, CIIOpH, III0 BUHUKAIA Yy TIpOIIeci
TOCIOAAPCHKOT MISITBHOCTI MK MHIAMPUEMCTBAMHU W OpTaHi3allisiMH, BUPIITYBAIACS
IIEHTPATI30BaHOI0 CHCTEMOIO JeP>KaBHOTO apOiTpaxy, apOiTpakaMu MIiHICTEPCTB,
JIep>)KaBHUX KOMITETIB 1 BigoMcTB. [lo3acymoBuii MexaHI3M IIJTKOM 3aJ0BOJILHSB
BUMOTH 11aHOBO1 ekoHOMikH B CPCP, sika 6a3yBanacs Ha 1BOX (popMax BIACHOCTI Ha
3aco0u BUPOOHUIITBA — JEPKaBHIM 1 KOJTOCITHO-KOOTIEPATUBHIH.

Kpainu, ski 3apa3 € unenamu CHJI, abo BUHIIIM 3 paasHCBKOI CUCTEMU
npaBa, Mo-pizHOMY chOpPMYBaIU CYJ0BI CUCTEMHU Ta BU3HAYWIIM OpPraHU, sIKi BIIpaBi
pO3IUIIaTh CIOPU KOMEPUIMHOTO (TOCMOAAPCHKOr0, €KOHOMIYHOIO) XapakTepy.
Hanpuxnan, y Pecriyomimi Y36ekucran y 1991 pori Oyno npuitHsato 3akoH «Ilpo
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apOITpaXXHUN Cyl 1 TOPSAJOK BHPIIMICHHS TOCMOJAPCHKUX CIIOPIBY», SKUM JaHO
MoyaToK (OpMyBaHHS AaBTOHOMHOI CIIEL1aTi30BaHOI CHUCTEMH CYIIB, IO 3HAMIILIO
nojiasbine 3akpimieHHs B 3akoHi Bix 14 rpynus 2000 poky «IIpo cyam». 3a3Hauenum
HOPMAaTUBHUM aKTOM apOITpaKHI CyIu MEpeMEHOBYBAIHUCA Yy TOCIOAAPCHKI 3
YITKUM BHW3HAYEHHSM iX TMPaBOBOi MpUpoAW 1 crarycy. Ha ceoromni cucrtemy
CHEIiaJII30BaHUX TOCHOJAPCHKUX CYIIB CKIAMAlOTh TOCHOJAPChbKi Cyau obmactedd i
micta TamkeHta, rocmoaapcekuii cya PecmyOmikum Kapakanmakctan ta Bummii
rocronapchkuit cya. [Ipu ipoMy npaBo Ha OCKap>KEHHS CYJ0OBOTO aKTa, BUHECEHOTO
y Mepini 1HCTaHIi, 3a0e3MeuyeThCs HAsBHICTIO B OOJIACHUX CyJax 1 CyIl MicTa
TamkeHTa anendmiiHUX Ta KacalllMHUX 1HCTaHIIM. Y CHCTEMI TOCMOAAPChKOI
IOpUCIUKIli Bumuii rocnogapchbKuii CyJl € BUIUM OPraHOM CYJIOBOI Biaau y cdepi
rocrofapCcbKOro CyJOYMHCTBA, a MHOTO CYJOBl PpIIIEHHS € OCTaTOYHUMH 1
OCKap KeHHIO He MisAraroTh. CTPyKTYypy IBOTO CYJly CKJIQJar0Th TUICHYM, TIPE3UIis
Ta CYyJIOB1 KOJIETii 3 BUPIIICHHS CIOPIB Ta 3 MHUTaHb NEPEBIPKUM 3aKOHHOCTI M
O0OTPYHTOBAHOCTI PIIIEHb TOCIOAAPCHKUX CYA1B HIXKUMUX 1HCTAHITIH.

AJMIHICTpPAaTUBHI CIOPH B Y30€KUCTaHI pO3IISAAlOTHCA JBOMAa BIJHOCHO
ABTOHOMHMMH CHCTEMAaMH CYZIB — CyJaMH y LIMBUIbHUX 1 KPUMIHAJIBHUX CIpPaBax, y
TOMY YHCJ1 1 BINCBKOBHUMH CyJIaMH, Ta rOCHOJAPChKUMH cynamu. CyTTeBO, 110 Y
CTPYKTypi BUIIOro rocnomapchbkoro Cyjy CTBOpEHa CyAOBa KOJIETiS 3 BUPILICHHS
CHOpIB, W10 BUHUKAIOTH 13 aJAMIHICTPATUBHHX IPAaBOBIIHOCUMH. Taka MOJEIb
3akpituieHa B 3akoni Big 14 rpynmus 2000 poky «IIpo cymm». Y cBoro uepry
Konctutymiss V30ekucrany mnepeadadae aaMiHICTPAaTUBHE CYIOYMHCTBO MOpPSA 13
IIMBUIPHUM 1 KPUMIHQJIBHUM, ajié OCOOJMBOCTI 3JIMCHEHHS IEPIIOro 3 Ha3BaHHMX
PETYIIOIOTHCS TapaliebHO Y paMKax MoJIokKeHb [[MBUIBHOTO TpoliecyanabHOTro Ta
IN'ocnomapcbkoro mporecyanbHOTro KojekciB (oouasa Big 30 cepmHs 1997 poky).
Tak, [{uBiapbHUN TpoNECyaIbHUH KOACKC MICTHTh PO3ILI IMOJA0 IMPOBAKCHHS 3
BUPIIIICHHS CKapT 1 3asB Ha Jii (pillIEHHS) JACP)KAaBHUX Ta IHIIUX OPraHiB, a TaKOX
nocasoBux oci0. Taki crnpaBu po3IIISLIAIOTHCS CyJaMH 3a 3arajlbHUMU MpPaBHIIAMU
[IMBUTBHOTO CYJOYMHCTBA 3 BHHITKAMHU 1 JOMOBHECHHSIMH, IO MICTAThCS ¥
BIIMOBIAHOMY PO3/ILJII  3a3HAYEHOT0 MPOIECyalbHOTO 3akoHy. [ocmomapchkuii
MpolecyalbHUM KOJEKC Ii€l KpaiHW HE BCTAHOBIIIOE OCOOJMBOCTEH PpO3TIISIY
aaMiHICTpaTUBHUX crnopiB. OTke, OKpeMOi CHUCTEMHU aJMIHICTPATUBHHX CY/AIB B
V30ekuctani He CTBOPEHO, XOdYa 3aKOHOJABCTBO mepeadadae MOKIIMBICTh
crieriami3arii cyaiB 3a kareropisimu cupas [172].

Cucrema mpaBocyais PecnyOmiku AsepOaiipkan BperyiaboBaHa 3aKOHOM BiJg
10 wepBHs 1997 poxy «IIpo cynnais 1 cynn». Hapasi B A3epbaiikaHi K Cyay MepIioi
1HCTaHIIIT AIFOTh paiiOHHI (MICHK1) CyJH, IO 3AIMCHIOIOTH MPaBOCY/IJS 3a MPaBHIIAMU
TEPUTOPIATHHOI IOPUCAMKINIT, a TAKOXK MICIIEBI aIMiIHICTPATUBHOTOCTIOAAPCHKI CYH,
CyIl Yy TSKKMX 3JI0YMHAX Ta BIMCHKOBI cyau. JlJis meperisay CyJoBUX pillleHb
3a3HaYEHUX CYJIB B anesLliiHOMY MOPSAJIKY y BIAMOBIIHUX perioHax (yHKIIOHYIOTb
anessiiHl CyaM, fAKI CTPYKTYPHO CKJIQJaliOThCs 3 LMBUIBHOI, KPUMIHAJIBHOI,
BIMCHKOBOI Ta aJMIHICTPAaTUBHO-EKOHOMIUHOI KoJierid. BepXxoBHMII cyq Takox Ji€ y
CKJIaJll YOTUPHOX KOJETiH sIK CyJ KacauiiHoi iHcTaHIli. To6To azepOaiiyKaHChKUM
3aKOHOJIABCTBOM HE IMepe0ayeHO CTBOPEHHS OKPEMHX CY/IB SIK aAMIHICTPaTUBHOI,
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TaK 1 eKOHOMIYHOI IOpUCIUKIINA. ToMy aaMiHICTpaTUBHI CyIM B LI KpaiHi K CyaH
MepIIoi 1HCTAHINI CTBOPIOIOTHCS HA OCHOBI CHCTEMH €KOHOMIUYHUX CY/IiB,
MOETHYIOUNCh B OpraHizaiiiiHoMy 1 (yHKIiOHanbHOMY MiaHi. BojgHouac okpewi
BHUJIM CIIOPIB B MEPIIii 1HCTAHIIT MIACYAHI aAMIHICTPATUBHOCKOHOMIYHUM KOJICT1sIM
CYIliB amesIiifHOl TAHKH.

Y Pecny6miui Bipmenis 3rigHo 3 Koncrurtymiero Bin 5 numus 1995 poky
TIOTh CYOW 3arajbHOI IOpUCAMKINi, AmensmiHuii cyn ta Kacamiinuii cya, a y
BUITaJIKaX, TepeadaueHux 3aKOHOM, — 1 CIHeIiami30BaHl CyaW. AIMIiHICTpaTHBHA
IOCTHINIS B 11 KpaiHi MmpejcTaBieHa AAMIHICTPAaTUBHUM CYJIOM, IIIO Ji€ Ha MiJCcTaBi
CynoBoro kojekcy Bix 21 mororo 2007 poky. 3rigHo 13 IIUM KOJEKCOM
AJIMIHICTpaTUBHUM CyJl € CIHeliadi30BaHUM CyJAOM TIepIioi 1HCTaHIii B
aMIHICTPAaTUBHUX CIIpaBaxX, a BUINOK CYJIOBOIO 1HCTAHIEI IMOJ0 HOTO pIIlICHb
Bu3HaueHo Kacamiiinuii cyn. Biamosimno no moctanoBu KoHcTuTyiiiiHOro cymy
Bipmenii Bin 3 mrortoro 2009 poky, KpiM CHOpiB IMy0JIIYHO-TIPABOBOTO XapakTepy,
AIMIHICTPATUBHUN CyJ MOBHOBKHHUM PO3IIIAIATH TAKOX IIUBLILHO-TIPABOBI CIOPH,
00 BUIUIMBAIOTH 13 aJMIHICTPaTUBHO-NPABOBUX BIJHOCHH, Y paMKax OJHI€l
aJAMIHICTPaTUBHOI CIIPABH.

3a 3mictrom Koncturyuii y BipmeHii Ail0Th rocnogapcbKuid, BIHCHKOBHUI
CyIM, a TaKoX IHII mepeadadyeHi 3aKOHOM CYJ0BI opraHu. BopHoudac 3apa3s
(yHKLIOHYE TUIbKM rocnoAapcbkuii cyn. CyTreBo, 10, KpIM BU3HAYEHHS
MIJICYTHOCTI IIbOMY CYJIy BCIX TOCIIOJJAPCHKUX CIOPIB, BIH MOBHOBAKHUN PO3IIISIaTH
1 1HII1 KaTeropii CropiB, MOB’s3aHil 3 TocnoAapcbkuMu. [Ipo BaKIIMBICTh BUPIIIEHHS
CIIOPIB Y TIOPAJKY TOCIOAAPCHKOTO CYJOUYMHCTBA CBIIYUTH 1 TOU (DAKT, 110 pillICHHS
rOCIOJAPChKOTO Cyay MOXKe OyTH OCKap)KeHE TUIbKM B KacalliiHOMY MOPSIKY 10
Kacariitnoro cyny. ¥ 1boMy CyJii pillieHHS TOCHOJIAPCHKOTO CYIy MEeperisaatoThCs
KOJIET1aIbHO CYJISIMH CYZ0BOI MajaTH y IMBUIBHUX 1 rocriogapchkux crpasax [173,
12-14].

OcoOnuBICcTIO CyAoBO1 cuctemMu ['py3ii € Te, MO 3arajibHUMU CYyJaMU
MIEPIIOro PiBHS MOPS 13 PO3IIIAIOM HUBUIBHUX 1 KpUMIHAJIBHUX CHPAaB 3A1HCHIOETHCS
BUPILIEHHS MyOI1YHO-TIPAaBOBUX CIIOPIB (HAMPHUKIIA[, 1100 MPABOMIPHOCTI CTATYTIB,
HOPMAaTHBHUX aKTiB, aJIMIHICTPATUBHUX 1 TOLIO). AJAMIHICTPATUBHE CYIOYMHCTBO
B [I'py3ii 3ampoBamxkeno 3 2000 poky, Koau HaOpanum  YMHHOCTI
AnMiHICTpaTUBHONIpOLIECYalnbHUI Kojekc Bia 23 nunHsa 1999 poky Ta 3aranbHuid
aaMIHICTpaTUBHUN KoAeKC Bif 25 uepBHA 1999 poky. ¥V mepmriil iHCTaHIlii cripaBu
PO3MIIAIAl0Th CyaaiMaricTpaT (X MpaBOBUI CTATyC CXOXKUU 13 CTaTyCOM MHUPOBHUX
CyIUIIB), palioHHI 1 MICHKI Cyau (BIAMOBIIHO O BCTAHOBJIEHUX MPABWIJ MPEIMETHOI
MiJCYIHOCT1), y APYTiil 1HCTaHIIi — OKPY>KHI Cy/iM, a B KacalliiiHii — BepxoBHuil cya
[173, 9-12]. B okpyxHHX cyaax i BepxoBHOMY Cy/i CTBOPIOIOTHCS CIeIliali3oBaHi
CYJZIOBI KOJIETii 3 aMiHICTpaTUBHUX Ta MojmaTtkoBux cupas. Lllogo BupimeHHs =X
KaTeropil cmpam, SKi BUIUIMBAIOTH 13 MUTaHb KOMEPINHOI, TOPTOBEIHHOI TOIIO
TISTBHOCTI, TO TaKi BUIU CIOPIB BUPIIIYIOTHCS OKPYKHUMH CYJaMU SIK CyAaMH
NepILoi 1HCTaHIli, B IKUX CTBOPEHO KOJIEril y MIANPUEMHUIIBKUX CIIpaBax 1 cripaBax
npo OankpyrcTBo. KpiMm TOro, y BepxoBHOMY cyaAl TakoXX yTBOPEHO Halary y
NiAIPUEMHUIIBKUAX CIpaBax 1 CripaBax Mpo OaHKPYTCTBO.
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[Mogo po3rasay aAMIHICTPAaTUBHUX CIHOpPIB, TO 3a 3aKOHOAABCTBOM
MOCTPATHCHKUX KpaiHaX 3HAYHY iX YaCTHUHY CTAHOBIATH CYJIOBI CIIOPH MIXK
opranaMu myONiYHOI BJIAAU 1 TPOMAAsSHAMU Ta OpraHaMu MyOJiYyHOI BIaaAud 1
rOCMOIapIOIOYUMHU Cy0’ekTamMu. Po3risin Takux cHopiB ypaxoBye crnenudiky ix
BUPIIICHHA Y p13HUX (opMax. 3arajoM y MpoaHai30BaHUX CYJOBUX CHCTEMax MOpPs
13 cymamMu 3arajbHOi FOPHUCIWKINI Ta aAMIHICTpATUBHUMHU CyJaMH MOiIOTh CYyId
CHeIiaTi30BaHoi KOMIETEHINT (€KOHOMIYHOi, TOCMOMAapChKOi), OCKUIBKH OCOOJIMBa
yBara HaIllOHaJLHOTO 3aKOHO/JABCTBA aKIICHTOBAHA Ha MHUTAHHI MPO MOIIUPEHHS X
IOPUCIIUKITT HE TIILKM Ha IIPUBATHOIPABOBI CIIOPU y cPepi eKOHOMIKH 1 311MCHEHHS
HIATPUEMHUIIBKOT JISTTBHOCTI, ajie W aJMiIHICTPaTUBHO-TIPAaBOBI — MIXK OpraHamu
myOJIIYHOI BJIaJIA 1 TOCTIOAPIOIOUYUMH CY0’ €KTaMHU.

Buxoasuu 3 115010, 3aJIEKHO BijJl OOpaHOTO MPIOPUTETY OpraHizailii CHCTeMHU
CyliB, (PYHKIi aaMiHICTpaTUBHOI IOCTHUIII MOKJIAJAl0TbCd Ha HACTYIHI CYJIOBI
OpraHu:

1) 3arasibHi Cyau, Kl pO3MVIANAIOTh yCl CHOpPH, IO BHHHUKAIOTH Yy cdepi
myOJIIYHUX MMPABOBIIHOCHUH;

2) cnoemiami3oBaHi  (apOiTpakHi, €KOHOMIYHI, TOCHOJAPCHKl) CYIH,
MOBHOB&)XHI1 PO3TJIAATH SK CIOPU E€KOHOMIYHOTO XapakTepy, TaKk 1 CIOpH, IO
MICTATh Y c0O1 03HAaKH aJMiHICTpyBaHHs. [Ipy boMy peanizyroThbcs Takl MOJEIIL:

a) yci cipaBy pO3MISIAAIOTHCS 32 AHAJIOTIYHUMH MPABUJIAMHU B MEXaX €IMHOTO
POLIECYaTIbHOTO 3aKOHY;

0) aaMIHICTpATUBHI CIIPaBU BUPIIMIYIOTHCSA 3 ypaxyBaHHSIM OCOOJIMBOCTEH Yy
MeXaX €JMHOTO MPOIECYyaIbHOTO 3aKOHY;

B) LMBUIbHI, aAMIHICTPATUBHI CIPAaBU BUPIIIYIOTHCS 3a MPABWJIAMH PI3HUX
IPOIICCyaIbHUX 3aKOHIB;

3) cmemianizoBaHl aJMIHICTPATUBHI CYAH, SIKI PO3TIISAJAIOTh €KOHOMIYHI Ta
HECKOHOMIYHI CITOPH 3a TAKUMHU MOJICIISIMH:

a) BCl COpaBU MIAJIATAIOTH PO3IIISY 32 OJHAKOBUMH IpaBUJIaMHU B paMKax
€IMHOTO TMPOIIECYATHHOTO 3aKOHY;

0) aIMIHICTPATMBHI ¥ €KOHOMIYHI CHOpPU BHPIIIYIOTHCA 3a MPABUIAMHU
€IMHOTO MPOIIECYaTHHOTO 3aKOHY;

B) aJIMIHICTPaTUBHI, EKOHOMIYHI CIIOPH Ta CIIOPH HEEKOHOMIYHOTO XapaKTepy
PO3TISAAIOTHCS 32 MPAaBUIIAMU JIBOX MPOIIECyabHUX 3aKOHIB.

JIst TOCTpassHChKUX Jep’KaB, B TOMY YHCIl 1 Juisi YKpaiHW, B KOHTEKCTI
€BPOIHTETPAIlIHHUX TIPOIECIB MOXKE OyTH BUKOPUCTAHWUU IOCBIZ pePopMyBaHHS
CyloBUX cucTeM Kpain bantii. BomHowyac Ha excrepTHOMY piBHI HEOIHOPA30BO
HAroJIONIyBaJocs TPO Te, M0 Yy OanTIMChKUX Jep)kaBaX YMOBHU ISl TIPOBEICHHS
pedopm Oysu OLIBII CIPUSTIAMBUMH, HIXK iICHYI0Th Y KpaiHax CHJI [174, 212-231].

Sx Bigomo JlaTgii, JIuTsi Ta EcTOHII y criamok micTamucs paasHChbKa CHCTEMa
mpaBa Ta CUCTEMa CYiB, 110 HE BIJAMOBIJIaU KPHUTEPISIM MPaBOBOI JepkaBu. Tomy
Ha3BaHI KpaiHMW, 3BaKAlOUM Ha peali3allii0 IMOJITUYHOI BOJI IIOJ0 WICHCTBA B
€ponericbkkomy Coro031, 3aMpoBaniii MaclITabHI 3MIHU y cucTeMi npaBocyaas. Ha
BUKOHAHHS IIHOTO OYJI0 TIOCTABIIEHO 3aBJaHHs IIOAO JAOCATHEHHS 000B’SI3KOBHX IS
BCTYITy J10 €Bporelichbkoi criibHOTH KomeHrarencbkux kputepiis [175].
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Jns mpukiaay 3ynuHUMOCS Ha aHaui3l cyaoBux cuctem Jluteu i EcToHii B
acmekTi ix cmemianizamnii. CucreMa npaBocyaas JIMTBU periiaMeHTyeThes riaaBoro [X
Konctutymii 1 3akonom Jluteu «IIpo cyau» Bin 31 tpaBust 1994 poky, BiMOBIAHO A0
AKOTO B Wi KpaiHi mnoOyJoBaHAa YOTHPUPIBHEBA CHCTEMa CYJIB 3arajibHOi
IOPUCAMKIIT — MiCIIE€BI (aMiJIIHKOB1), OKPYKHI CyH, ATIeISMiiHuI cyq Ta BepxoBHmit
cyn. Kpim Toro, 3rigHo i3 3akoHoMm «IIpo cTBOpeHHS aaMIHICTPAaTUBHHUX CYJIB» BiJ
14 ciunast 1999 poky Oyno yTBOpEHO BiIAUIN aAMIHICTPATUBHUX CIIpaB ATEISIIIHHOTO
cyny, Bummii anMiHicTpaTUBHMI CyJ Ta aAMIHICTpATHUBHI CyAM OKpYTIB MJs
BUPIIICHHS MUTaHb 3aKOHHOCTI aMIHICTPAaTUBHUX IIPABOBHUX aKTiB, a TAKOXK CIIOPIB,
[0 BHUHUKAIOTh Yy cdepl mnyOJIYHOrO ymOpaBiaiHHA 1 mojartkiB. IIpoBoasan
JOCJTIDKEHHS JINTOBCHKOI aJMIHICTPATUBHOI FOCTHIIII, 3ayBaKUMO, 110 Y 1999 pori y
3B’SI3KY 3 TPUUHATTAM 3akoHIB «IIpo myOmiune anaminicTpyBanHs» Ta «IIpo
POBA/KEHHS B aJMIHICTPATUBHHUX CIIpaBax», y MPaBOBHI 0OIr Oylio BBEACHO
HOHATTS IMyOJIIYHOTO 1 BHYTPIIIHBOTO ajMiHIcTpyBaHHs [176, 18-21].

3a pe3yibTaTaMy aHalli3y BIPOBAKEHHS CIeliaiizaiii 00 PO3TIIsay
CHOPIB FOCHOJAPCHKOT0 (€EKOHOMIYHOI0) XapaKTepy Y AOCIIHKEHUX CUCTEMAaX CYIB
MOCTPAASTHCHKUX KpaiH MOJIMBO IMPOCTIAKYBAaTH, MO-TIEPIIe, YCTATICHY TEHIIEHIIIIO
710 MPEIMETHO1 creniagizamii: Bl po3riisily €eKOHOMIYHHUX CIOPIB B OKPEMHX CyAax
(cpaB mpo OaHKPYTCTBO, MOJAATKOBUX, MUTHUX CIpaB TONIO), 110 MarOTh Ha3BU
roCrofapchbKux, €KOHOMIUHMX, apOiTpaxHux (buiopycis, Mongosa, Pocis), a0
JIETaNbHOI perjiaMeHTallll MPaKTUYHO CYLUIbHOT BHYTPIIIHBOI crerianizaiii KO>KHOro
MICIICBOTO Cyay a00 BHIIOIO CYyJOBOIO OpraHy €KOHOMIYHOi (TOCIOJapChKOT)
topucaukiii (Kasaxcran, Kupruscras).

[To-npyre, sk 3arajibHa puca (yHKI[IOHYBaHHS 3a3HAUYEHHUX CIIEL1ali30BaHUX
CYIiB KOHCTaTy€ThCS HAsBHICTb OKPEMOIro OJIOKY 3aKOHOJABUMX aKTIB, SKI
PErJIaMEeHTYIOTh MOPSAJIOK CTBOPEHHS, (YHKIIOHYBAaHHS 1 MPOLENYpY pO3IIIsLY
CIOpIB y BIAMOBIIHUX KpaiHax. Ha Ham mornsna, ofHIE€0 3 MPUYUH CTBOPEHHS
BITHOCHO aBTOHOMHHMX CIELiali30BaHUX BU[IB CYJOBUX OpPTaHiB € CYTT€BA PI3HULA
MPaBOBOI MPUPOIH CIOPIB, IO POTISAAIOTHCS 3arajbHUMH CyJaMH 3a MpaBUIaAMU
LUBIIBHOTO CYJIOUYMHCTBA (CIMEIHI, CIaJAKOB1, TPYAOBi, TOOTO Ti, sIKI MatOTh TICHUH,
MOCTIHMI 3B'130K 3 0C00010), 1 CIIOPIB, 10 BUPIIIYIOTHCS CHEIiaTi30BaHUMHU CYJaMU
(exoHOMIuHa cdepa, KOMepLiiiHa IsIbHICTh, TOOTO Ti, SIKI BUHMKAIOTh Ha IPYHTI
KOH(JIIKTY 1HTEpECIB KamiTaly) 3a MpaBWIAMH, BIAMIHHUMU Bl MPaBUJI UMBUIBHOTO
CYIOUMHCTBA. MM BBaxaemMo, 110 camMe 3 YypaxyBaHHAM HaBEJEHOTO Yy
MMOCTPAASHCHKUX KpaiHaX JOMIHAHTHHM € IMJIXIiJ, BIATOBITHO 1O SKOTO PO3IIISI
KOH(JIIKTIB €KOHOMIYHOTO XapakTepy He MiANOPSAKOBYEThCS 3arajbHill CyAOBId
MpOoIeTypi.

[To-TpeTe, pO3BUTOK cHeliamizamii CyJOBUX CHCTEM Yy MOCTPAASHCHKUX
KpaiHaX BKa3ye Ha 3alpoOBaUKEHHS HOPM, 3aCTOCYBaHHSA SKHUX Ma€ Ha MeETI
BUPIIIIEHHS CIOpiB Y c(epax OaHKIBCHKOI, MOJATKOBOI, MUTHOI, aHTHMOHOIOJIBHOT
TUSITBHOCT1, 3000B’SI3JIbHUX BIJHOCHHAX, BIJIHOCMHAX OAaHKPYTCTBA THMH CYAJSIMHU,
K1 MalOTh TJIMOOK] 3HAHHS y 3a3HaUY€HUX c(epax CyCHUIBHOIO XKUTTS, a PO3TIIS X
K€ THTaHb CYIIIMHU 3araJlbHAX CYAIB MOXK€ BHUKIWKATH TpPyAHOII. Tomy
NO3UTUBHUM € BU3HAYEHHS BIJIMOBIIHOTO PIBHS KBali(ikauli CyIaiB Ta pO3yMIHHS
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HUMH 3aKOHIB E€KOHOMIYHOTO PO3BUTKY 1 TMpaBUJl TOCHOJAPCHKOrO O0OpOTY.
BukoHaHHs 1BOTO 3aBJaHHA 3AIMCHIOETBCS B paMKax BiJHOCHO aBTOHOMHOI
CKJIaJIOBOI CyZIOBOI BIaJM IUIAXOM peaiizalii MpuHIUIY cremianizamii Sk Ha piBHI
3aralbHUX CYJiB, TaK 1 Ha PIBHI CIEMIaTi30BaHUX CYAIB, Y TOMY YHKCJII BHIIUX
CHeIiaTi30BaHuX CYJOBUX OpraHiB. Takuii Miaxid J03BOJSIE OCTaHHIM €(QEKTUBHO
KOOPJMHYBATH [ISJBHICTh BCI€i CIEiani30BaHOi CyJOBOi BEpPTUKaIl 3 METOIO
MaKCHUMAaJIbHOTO TOCSITHEHHS €THOCTI Cy/I0BOT MPAKTUKH.

[To-ueTBepTe, yCBiOMIIEHHS CHEMU(BIKH PO3TISILY CHOPIB €KOHOMIYHOTO
XapakTepy y TOHW YW IHIIUK croci®d BimOyslocs y BCiX MOCTPaAsSHCHKHX KpaiHax.
BonHouac He y BCiX 13 HEMX OyJIM CTBOPEHI MOBHOI[IHHI CHUCTEMH CIICIiaTi30BaHUX
CyJiB Ta iX BHUIII CyAOBI opraHu. Mu BBa)kaeMo, I10 II€ € HACTIKOM 3aKpIIJICHHS
NpUHIUIMB (HOpMyBaHHS 1 (DYHKIIOHYBaHHS OpraHiB CyJAOBOi BJaJu 3arajioM y
KOHCTUTYIIISIX 3a3HAYEHUX JIepXkKaB, CIHEIlaJIbHUX 3aKOHAX MPO CYJOBY CHCTEMY Ta
Ipo opraHizamiio cyaoyctpor. KpiM Toro, HeoOXigHO 3BakaTH Ha pPI3HUIIO B
HalllOHAJIbHUX Ta ICTOPUYHUX TPATULIAX, MEHTAIbHICTh HACEJICHHS, IUISIXU PO3BUTKY
€KOHOMIK MOCTPAASHCHKUX JEPHKaB 1 MOJITHYHI YAHHUKH Y KOXKHIH 13 HUX.
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PO3JILI I11. IPABOBUM CTATYC CHEIIIAJII3OBAHUX CYJIB B
YKPAIHI
3.1 Poab i micue crenianizoBaHMX CyAiB YKpaiHU y cHCTeMi CyA0BOL
BJIAIH

[TutanHs mpo poib Ta MICIE CHEIiali30BaHUX CY/AIB B CHCTEMI CYyiB € HE
MEHII aKTyaJbHUM HDK TWTaHHS, HIOJ0 NPUHIUIY cremianizamii. JomiibpHIiCTh
CTBOpPEHHSI PI3HUX CIHEIIalli30BaHUX CYJIB Ha JAaHOMY €Tami 13 ypaxXyBaHHSIM
MOJIITUYHOI, COLIaTbHOI Ta €EKOHOMIYHOI BUKIIMKA€ CYMHIBH HE TUIBKU B MPABHUKIB, a
I mepeciuyHMX rpoMajisiH, Kl TaK YM 1HAKIIE 3BepTaloThcs A0 cydy. Ilicis Toro sik
VYkazom [lpe3unenta Ykpaiau Big 20 tpaBHs 2015 poky [177] Oyso 3aTBeppkeHO
Crparerito pedopMyBaHHS CYyJIOyCTPOIO, CYJOYMHCTBA Ta CYMDKHUX IPaBOBHUX
iHcTuTyTiB Ha 2015-2020 poxu. Ta pana Crparerisi BCTaHOBHJIA TPIOPUTETH
pedopMyBaHHS CyJIOBOi B — CUCTEMU CYAOYCTPOIO, CYJJOUMHCTBA Ta CYMIXKHHUX
IIPaBOBUX IHCTUTYTIB K Ha PiBHI KOHCTUTYIIHHUX 3MIH OCTaHHIX, B KOHTEKCTI JJAHUX
3MiH 0COOJIMBOI BaXKJIMBOCTI HaOyJ1a crieliani3alis sk Taka.

[le 10 NpUKWHATTS KOHCTUTYLIHHUX 3MiH y cdepi «IIpaBocyais» nmpoBoanIn
0e3111y 00roBOPEHb, 111010 pedopMalliif, OJHUM 13 aKTyaJbHUX MUTaHb SIKOi OYyJIO, YH
noTpiOHe 30epekeHHs cremiamsaniii B CyJIoBId cucteMi YkKpaiHu. PesynbraTn
onuTyBaHHs mpoBeaeHoro Ha Kpyriomy croni «Pedopma KOHCTUTYHIMHHX 3acaj
CylOBOi BIIaau, MpaB 1 CcBOOOJ JIIOJMHMU: TOTOYHMM peE3yiabTaT 1 OYIKyBaH1
nepcrekTuBw» 2016 poky mo gaHOMY MUTaHIO, HE JaJIM OJHO3HAYHAYHOT BiAMOBIII.(
Hoarok ] ). ['onocu onuTaHuX €KCHEPTIB PO3ALITUCH Maike HaBmiid. B cBiT/II 1bOroO
rOJOCyBaHHS Ta MOJIOHMX IYMOK, aKTyaJlbHUM OyJlie MpPOSCHUTH pPOJIb Ta MiCLE
CIeI1ai30BaHUX CY/IIB B CUCTEMI CyJI0yCTPOIO HAIIOT KpaiHH.

CyTTeBe 3HAYCHHS JJI1 BU3HAUEHHS PO BUIUX CHEIIaTi30BaHUX CYHAIB Y
CUCTEMI CYJOBOI BJIaJIi Ma€ TMOHSTTS «CUCTeMay. Tak, y IOBIIKOBIHM JiTeparypi 1e
HOHATTA TIIyMauMThCs, 30KpeMa TaK:

a) ¢opma opranizaili, OymoBa 4Oro-HeOyAb (JI€p>KaBHUX, TMOJITUYHUX,
rOCMHOJIAPCHKUX OJMHUIIb, YCTAHOB 1 T. 1H.), Jaja, PeXuM (K ¢Gopma CyCHUIBHOTO
YCTpoI0);

0) CyKymHICTh SIKUX-HEOY/lb €JI€MEHTIB, OJIMHUIlb, YACTHUH, 00’ €JHYBaHUX 3a
CHIBHOIO 03HAKOIO, MMpu3HaueHHsAM [178, 207].

OT1xe, cuctema — 1€ IUTICHE 1 BOJAHOYAC CTPYKTYPOBAHE HA OKPEMI BiTHOCHO
caMOCTiiH1 eneMeHTH siBuie. CBOro 4acy, JOCHIIKYIOUM TOHSTTS «CHUCTEMay,
BiTuM3HsHUN nocmigauk B. M. CaratoBchkuii BKazyBaB Ha Te, IO BOHA €
[IJIECIPSIMOBAHOI0, (DYHKITIOHYIOUOI0 KOHCTPYKITIEIO, CIPOMOKHOIO BHUPIIITYBATH
npo0JIeMHI CUTYyallii 32 YMOBH HAassBHOCTI BIJIOBIIHUX 30BHIIIHIX 0OcTaBuH [179, 75-
77].

Bueni paasHCBKOrO mepiofly HEOJHOPA30BO 3a3HAuYaId MPO OCOOIMBOCTI
cuctemu. Tak, B. I'. AdanackeB 3BepTaB yBary Ha BAHUKHEHHs 11 HOBUX SIKOCTEH, 110
He BiacTuBl ii cknagoBuM (enementam) [180, 24]. ¥V cBorwo uepry, M. I'. T'aaze-
PamonopT akieHTyBaB yBary Ha JBOX KOMIIOHEHTaX CHCTEMH — CYKYITHOCTI 00'€KTiB
Ta B3aeMO3B'si3kax MK HUMH [181, 156], a B. C. TioXTIH mig CUCTEMOIO PO3yMiB
CYKYITHICTh TOB'SI3aHUX MDK COOOI0 PI3HMX KOMIIOHEHTIB, IO TMEBHUM UYUHOM
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BIIOPSIIKOBAHI Ta (DOPMYIOTh €JIMHY MHOXHHY, SIKa HaJllJIeHAa HOBHUMH SKOCTSIMHU Ta
¢yukmismu  [182,11]. Lle Tak OuM MOBHTH 3arajbHa XapaKTEPUCTHUKA TOHSATTS
«CHUCTEMay, SKa € IUIICHUM YTBOPEHHSM. 3ayBa>1<HMo mo BOoHa HaOyBa€ HOBHUX
IHTETPOBAaHUX SKOCTEH, SIKi HerI/ITaMaHHl 1l T[EpBUHHUM CKJIaJ0BUM, Ta
MPOSIBIISIETHCS 3aBIAKH 1X B3aeMoJii y cuctemi, a 3 pinocodcbkoi TOUKM 30py cami
CKJIQJIOB1 YTBOPIOIOTH MEBHHM 3B's130K, €aHICTh [183, 329]. Jlo OCHOBHOTO MOHSATTS
«CHCTEMa» MOHA BITHECTH 1 COIIAIbHY CUCTEMY.

OxpeMi BYCHI BHUCIOBIIOIOTH IYMKY MPO T€, IO COIaJIbHA CHUCTEMa «II¢ HE
POCTO TMOEJIHAHHS BEIUKOI KITBKOCTI OJUHUIb, Y MEXKax SKOTO KOXKHA OJUHUIISA
MIOPAIKOBaHA 3aKOHAM MPUYMHHO CIPSIMOBAaHUX 3B'SI3KIB, a €IHICTh BIAHOCHUH Ta
3B'S3KIB OKPEMHUX YaCTHH, 10 JETCPMIHYIOTh MOKJIMBICTh peaiizalili GyHKIi MeBHO1
CKJIQJTHOCT1, BUHUKHEHHS SIKOT CTUMYJIOETHCS Ta OOYMOBIIOETHCS 1CHYBaHHSIM
CTPYKTYpH 3 BHUCOKUM CTYIEHEM KOHIIEHTpallli B3a€EMOIIOB'I3aHUX 1 B3a€EMOJIIOYMX
oJuH 3 ogHUM enemeHTiB» [184,5]. lle cTtocyeThes 1 cucTeM crieniaii3oBaHUX CY/IIB,
SIKUM MPUTAMaHHI MeBH1 03HAKH, 110 BUAUISIOTH 1X 3-IOMDK IHIIIUX CUCTEM:

1) ocobmuBUN TOPSIAOK YTBOPEHHS CIEIIAI30BAHOTO CYAy SIK €JIEeMEHTa
CHCTEMH Ta MOT0 JIKBIIAIlII;

2) HasBHICTh CHIJIBHOIO 3aBIaHHS — 3a0€3[E€UYEHHs MpaBa Ha CIpPaBEIIMBUN
cyn;

3) HasBHICTh CHUIBHMX MPUHUUIIB (DYHKIIIOHYBAHHS JJIsl BCIX 1l €JIEMEHTIB
(cynis);

4) 0cO0IMBOCTI B3a€EMO3B’ SI3KIB:

a) BHYTPILIHIX — MDXK 1i eJleMeHTamMu (CyJaMu);

0) 3OBHIMIHIX — MDK OKPEMHUMH e€JeMEHTaMHu (CylaMH) CHUCTEMU Ta OKPEMUMU
eJIeMEHTaMU 1HIITUX, HECYJOBUX CHCTEM JIEP)KABU Ta MK HEIO M 1HITUMU CUCTEMaMH,
10 ICHYIOTb Y JIEpKaBi.

Buxonsunm 3 1bOro, Mo)KHa CTBEpJKYBAaTH, L0 CHUCTEMa CYJIIB 3arajibHOi
IOPUCIUKINI — 1€ CYKYNHICTh CYIIB YCIX BHUJIB, PIBHIB Ta CIeLiaTi3alii, 1o
CKJIQIal0Th €IMHE IIiJIe, MAIOTh CIUJIbHE 3aBJAHHA, SIKUM € 3a0€3MEUYCHHS KOKHOMY
MpaBa Ha CHpPaBEMJIMBHUIA CyJl Ta MOBary A0 IHIIMX MpaB 1 ¢BOOOJ, rapaHTOBAHHUX
KoHctutymiero 1 3akoHaMu YKpaiHu, a TaKOK MIKHAPOJAHUMU JOTOBOPAMH, 3r0j1a Ha
000B'sI3KOBICTh AKWMX HamaHa BepxoBHow Pagoro Ykpainu, 00’€qHaHUX CHIJIBHUM
cnoco0oM peanmi3alli CyI0BOI BJIad — MPaBOCYAJISIM, Ta CHUIBHOI (POPMOIO
peatizallii mpaBoCyJ sl — CyJJOUNHCTBOM.

J1y1st BUBHAUEHHS MICIIS Ta POJIL SIKY TIOC1Ial0Th CTEIiali30BaHl Cy/Id B CUTEMY
CyZIoycTpoto YKpaiHu, HEOOXiJHO MaTH YiTKE YSBIEHHS TPOTE, IO TaKe € cama
Cyll0Ba CHCTEMA. CyI[OBa cuctema, abo0 » TO-IHIIOMY CHCHTEMa CyJOYyCTpilo
VYkpainu - e CyKyHHlCTB BCIX cyzuB JIep>KaBH, 1110 TPYHTYIOThCA Ha €IUHHUX 3acajax
oprasizaiii 1 AiSUTBHOCTI, K1 3IHCHIOIOTH CYJOBY BIIay, CKJIAJarOThCS 13 CYIIB
3aranbHOl opucaukiii Ta Koncrurymitnoro Cyn Ykpainu. Came cynu 3araibHOi
IOPUCIIUKINT CKJIaJIal0I0Th TMOBHOMAINTAOHY CHCTEMY CYJIIB, SIKa CKJIAIA€ThCs 13
3arajpbHUX 1 Clieliali3oBaHuX cynaiB. 3rigHo HOpM KoHctutyii YKpaiHT, CTBOpEHHS
HAJ3BUYAWHUX Ta OCOOJMBHUX CYIIB HE JIONMYCKAETHhCS, a TPETEHChbKI CyAW HE
YaCTUHOIO CYJI0OBOI cucTeMH YKpainu. J[o oco0nuBocTe cyaoycTporo YKpaiHu
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XapakTepHUMHU O3HAKaMH CYJ0BOi CUCTEMHU YKpaiHU € il MPUCTOCOBAHICTH JI0
aJIMiHICTPATUBHO-TEPUTOPIATILHOTO yCTPOIO, Pi3HI piBHI mpoBamkeHHs. OKpiM TOTO
AK y’Ke TOBOPHJIOCS PaHillie, CyAH 3arajbHOi IOPUCAMKIIT MAlOTh CHeiali3alliio.

Pounb crnerianizoBaHuX CyJOBHX OpPraHiB y CYJOBiM cucTeMi YKpaiHU MOXHa
CXapaKTUPE3yBaTH HACTYITHUM YHHOM:

1. Bumi mnemiamizoBani cyau ( 30kpema Cyai3 TUTaHb IHTEIEKTYyalTbHOL
BJIACHOCTI) CTPYKTYPHO CKJIAJaloThCAd 13 CYyIIB HWKYMX PIBHIB — CyA MepuIoi
1HCTaHIIIi Ta anmessIiiHoi JIaHKU. BogHodac 3a peanizariii y cucTemi CyaiB 3arajibHOi
IOpUCAUKII MpUHIUIY MOHOIEHTpu3My (BepxoBuuit Cya € HallBUIIUM CYJTOBUM
OpraHoM y I cHCTeMl), I K CyJAH OYOJIIOIOTh TUIBKHM BH3HAYEHI CIICIiali30BaHi
CyJIOBl BEpTHKaJI, IO CKJIaJal0Th CHUCTEMY BIJIMOBIIHOI CyJOBOi cIieiam3arii,
BCTAHOBJICHOT 3a TalTy3€BUM KPUTEPIEM.

2. Buii crerianmizoBaH1 CyJy € OKPEMOIO JJAHKOIO Y CUCTEMI1 CY/IIB 3arajibHoi
fopucaukiii. Ile nmae mifgcTaBu CTBEpPIKYBAaTHU MPO HEOOXIAHICTh Y3TOIKEHOI
MoOy/I0BH CYJIOBHX JIAHOK Ta CYJOBHUX IHCTAHIIA, IO € MPAKTUYHUM YTIUICHHSIM
npunucie KoHctutyuii VYkpaiHM OJO CTPYKTYpH CHUCTEMH CYIIB 3arajbHOi
FOPUCIUKINI Ta I1HCTAHIIMHOTO pO3TallyBaHHS BIJANOBIJIHOTO CYIy — BUPIIICHHS
CIOpY MO CYTI, aneNALiHII, KacallliHUN NEeperiisa CyJOBUX PILLIEHb.

3. Bumn cnemiamizoBaHl Cyau, KpiM 3A1MCHEHHS NPaBOCYAJA, HaAUIEHI
MMOBHOBAXEHHSAMHU, $IKI € MOXIAHUMHU BIJ iX KacalliHUX NOBHOBaXeHb Yy cdepi
CYIOYMHCTBA. TakuM YMHOM, BUIIMI CHEIlali30BaHUN Cy/J Ma€ MOXJIUBICTh K CY]l
KacaliifHOi 1HCTaHINI 3a pe3yJbTaTaMH PO3TJISAY BIANOBIAHMX KaTeropiil crpas
dbopMyBaTH, KOPUTYBATH SIK BJIIACHY CYJIOBY MIPAKTUKY, TaK 1 MPAKTUKY CYJ1B HUKIUX
piBHiB. HaBenene oOymoBitoe motpedy 3A1HCHEHHS y3araibHEHb CYJIOBOT MPAKTUKH
Ta HAJAaHHS 3a iX pe3yJbTaTaMU PEKOMEHAAIINHUX PO3’SICHEHb MJIEHYMOM BHIIIOTO
CIEI1aJII30BaHOT0 CYdY, SIKI CTOCYIOThCS PO3B’sI3aHHS BIIMOBITHUX KAaTEropi Crpas.

Taxkum 4MHOM 13 ypaxyBaHHs BHUIIE BUKJIAJCHOTO MaTepiady MOKHA 3pOoOUTH
TakKi MUCHOBKH, IO POJIb Ta MICUS CHELIaTI30BAHUX CYJIB B YKpPAIHCHKIM CyAOBIi
CHUCTEMI HampsMy BH3HaudaeTbcsi 3aKOHOM YKpaiHu « [Ipo cymoycTpi Ta cratyc
cynaiB». B naHoMy 3akoH1 B MOBHIM Mipl Bi10OaXeHs MPUIUMIHN Ha SKUX 0a3yeThCs
pOJIb CHEIIali30BAaHUX CY/1B, OKPIM TOT'O OKPECIIOETHCS, IKE CaMe MiCIe 3aiiMaloTh
Creliaii3oBaHi Cy/d, 1[0 caMee HAJICKHUM JI0 1X KOMIIETEHIII1.

3.2. IlpaBoBuii cratyc Bumoro antukopynuiiiHoro cyay ta Bumoro cyay
i3 MUTaHb IHTEJIEKTYAJIBHOI BJACHOCTI YKpaiHH

VY 2016 pori Oyno KOHCTUTYLIHHY pedopmy y cdepi mpaBocy s, BIAOyIHCS
3mind B Koncturymii Ykpaiau [1] B 9acTuHI MpaBOCY//s, @ TAKOXK OYJIO MPHHHSTO
HoBuii 3akoH Ykpaiuu «IIpo cymoyctpiii i cTtaryc cyamiB» [2], skuii 3aKpiluB HOBI
3acanmd oprasizamii cygoycTtpor B Ykpaimn. B ganomy 3akoni (ikcyBaioch
CTBOPEHHSI JTBOX aOCOJIIOTHO HOBHX CHeIliani3oBaHuX cyaiB. Humu cramu Bumimii
CyZly 3 TUTaHb IHTEJIEKTYaJIbHOI BIIACHOCTI Ta BUIIIMI aHTUKOPYMIIIITHOTO Cy1y.

VYkazom Ilpesunenta Ykpainu Big 29 BepecHsa 2017 poky Ne299/2017 «IlIpo
yTBOpeHHs Buimoro cyay 3 mUTaHb IHTENEKTyalbHOI BiacHOCTI» [185], Oys
yTBOpeHU Buiuii cyq 3 NUTaHb IHTENEKTYyalbHOI BIACHOCTI. A Ha MiJICTaBl 3aKOHY
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VYkpainu «IIpo yrBopenHs Buioro antukopymiiitHoro cyay» Bia 21 yepBus 2018
poky Ne2470-V1I1, [186] OyB yrBopeHuit Bumuii aHTHKOPYIIIIAHIIA CY/I.

I xoua iHTEpec cycmiibcTBa OUIBII NPUKYTUH 10 (hopMyBaHHS B YKpaiHi came
Buiioro aHTHKOPYIIIIHHOTO CyTy, a JOUUIBHICTh iICHYBaHHSA BHIIOTO Cy1y 3 MUTaHb
1HTEJICKTyaJIbHOI BJIACHOCTI OCTaHHIM YacOM TOYajy MiJ/IaBaTH KPUTHII, HA HaITy
IYMKY, CTBOpPEHHsI came BUIoro cyay i3 mUTHb iHTEJIEKTYyalbHOI BIACHOCTI MOXKE
3irpaTy I PO3BUTKY HAIIOi KpaiHU HE MEHIII BaKIIUBY POJIb.

CrpaBa y TOMy, IO TOKAa3HUKH 3pPOCTAaHHS pIBHA HAyKH, TEXHIKH 1
BUpoOHUITBa y XXI CTOMITTI HpsIMO BKa3ylOTh Ha Te, IO JIOJICTBO Y CBOEMY
PO3BUTKY MIAIANUIO J0 Ti€l MEXIi, KOJW MOJAIBIIMA HOTO MPOrpec 3aleKUTh BiJ
PO3YMOBOI JIsUTBHOCTI Horo iHauBIAiB. [Ipu 1ipoMy He ciij 3a0yBaTH, III0 PO3YMOBI
JTOCSTHEHHS y cdepil XyI0XKHbOI JITepaTypy, MHUCTEUTBA 1 KyJIbTypH (HOPMYIOTH
MOpaJibHI 3acajyl CyCHUIbCTBA, HOTO CBITOIJISI, CTABJICHHS JO HAaBKOJMIIHBOTO
cepenoBHUIlla, TOOTO Ti 3acajy, sIKI MU HA3WBAEMO JIFOJACHKUMHU I[IHHOCTSIMHU 1 SIKi
BHU3HAYAIOTh JYXOBHUH CBIT JIOJUHU 1 CyCIUIbCTBA.

A TOMy HEBHITAJIKOBO, MOXHOBJAMII pPO3BHHEHUX KpaiH BHU3HAYAIOTH
CTpaTerilo COoLIaIbHO-€KOHOMIYHOTO PO3BUTKY CBOIiX KpaiH MOCTYTOBYIOUHMCH CaMe
pe3yJbTaTaMu 1 JIOCATHEHHSIMHU PO3YMOBOI [ISUIBHOCTI, a00 3a TEeNepillHbOIO
TEPMIHOJIOTIEI0 — IHTEJIEKTYaJbHOI JISIIBHOCTI, ¥ BCIX ii cdepax, yCBIAOMIIIOIOYH,
110 YMM BHILKM OyJie piBEHb 3a0€3MEUEeHHs IHTENEKTYyalbHOI JISUIBHOCTI y iX KpaiHi,
TUM BUIIUM Oyjie piBeHb J00pOOYTYy HApody, 3 OJHOTO OOKY, Ta TUM MEHIIUM, Oyie
PIBEHb TEPIUMOCTI JItoieH 10 Takoi 6111 X XI CTOMITTA, IK KOPYIIis, 3 IHILIOTO.

I ockinbku piBeHb 3a0€3MEUYEHHS 1HTENEKTYalbHO1 AISUTBHOCTI HAa TEPUTOPIi
OyIp-sKOi KpaiHU 3aJIeUTh BiJ (YHKIIOHYBaHHS €(PEKTUBHOI CUCTEMH YMOB s
3MIMCHEHHSI TaKOl MISUIBHOCTI, B SKil Oe3lepeyHo, ILEHTpaJlbHE MiCIle Iocigae
CUCTEMa JIEP)KaBHOTO 3aXUCTy TpaB THUX, XTO 3aWMa€ThCA IHTEIEKTYaJbHOIO
TUSUTBHICTIO, HASBHICTH OKPEMOTO CIHEIali30BaHOTO CYyJy y Takid CHUCTEMI, Mae
KITFOYOBE 3HAYCHHSI.

Tomy abCONIOTHO OYEBHAHUM € TE€, IO CTBOPEHHS NEP:KAaBOI0 OKPEMOTO
cyny, aKuid Oyjie creniani3yBaThCh Ha pO3TJIsi/l ClIpaB, OB’ I3aHUX 13 3aXHUCTOM IPaB
IHTEJIEKTYaJIbHOI BJIACHOCTI € HE TUIBKM JOUUIBHUM, JJi1 3aJy4€HHs BaroMux
1HBECTHULIIM Y PO3BUTOK KpaiHU, a il HEOOXIAHUM 1 BaXKJIUBUM KPOKOM Yy OOpOTHOI 13
KOPYIIIIEIO.

Bumuii cyn 3 mNWTaHb I1HTENEKTyaJbHOI BIACHOCTI, a00 SK 1€ HOTo
HA3WBAIOTh 3a MDKHApoaHOIO TepmiHonorietro IP-cyn - (IP -amri. Intellectual
property - iHTeneKTyajdbHa BJIACHICTH), TaK caMO K BUIIMII aHTUKOPYIIIHHUA Cy]T
3'SIBUTbCA B YKpaiHli 3aBAsku cynoBiii pedopmi. CTBOpEHHS MHX JBOX
crieriagizoBaHux CyaiB nependadeHo B 3akoHi "IIpo cymoycTpiit Ta cratyc cyamiB",
akuii  BepxoBHa Pama yxBamuna me y 2016 pomi. Skmo 3a  CTBOpEHHs
AHTUKOPYNIITHOTO Cyly MOKH 1€ ToYaThCs MOJITHYHI Oartamii, To Bumwuit cyq 3
MUTaHb IHTEJICKTYaIbHOI BIIACHOCTI MOXKE 3aMpaIlfoBaTé HACTYITHOTO pOKy. BiH cTane
NEPIIUM CIIELIaII30BaHUM CYJIOM B KpaiHI.

"VkpaiHa - 11e KpaiHa 31 3HaYHUM 1HTEJIEKTYaJbHUM HAyKOBUM MOTEHLIAJIOM.
3 yacoM ii MaTeHTO3/AaTHICTh OyJie pOCTH 1 crOpiB OyJie Bce OuIble, OyIyTh 1 CIOpU
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npo BuHaxoAu. [{nst uporo tpeda roryBatuch. OJUH CyJ] MOYKE HAIpalLOBaTH €JUHY 1
OUTBIII CTay CYyIOBY MPAKTHUKy, aHDK PO3MOPOINCHI cyau", - TOSCHIOE AHIpIH
Koznos. 3a #ioro cinoBamu, mupoka opucaukiis [P-cyny Ha mouaTkoBoMy eTari
BUIIpaBJaHa, TOKU CIpaB I110/I0 MATEHTIB B KpaiHi He Tak OaraTto. Bin nmporuosye, 1o
3 YacoM Takux crhpaB Oynae Ouiblle, OCKUIBKA BOHHU  PO3IIIAJATUMYTHCS
npodeciiiHile, aHDX y 3BHYAWHUX cydax. Tonali >k, Ha mepekoHanHs Koszmoaa,
IOPUCAMKIIIIO ykpaiHncbkoro [P-cyny MoxkHa Oy/e 3By3uTH.

[TpencraBuuk BKKCY 3aneBusie, mo Bumwm cyn 3 muTaHb iHTEIEKTYadbHOT
BJIACHOCTI - L€ MNUJIOTHUMN, EKCIEPETMEHTAJbHUN NPOEKT, SKIIO BIH BUSBUTHCS
BJIaJIUM, TO MOro BpaxyloTh ISl CTBOPEHHS IOJIOHUX CIICIialdi30BaHUX CY/iB B
THIIUX TaTy3sX.

3aKoHOM nependadeHo, 1o Bumuii cy 3 NUTaHb 1HTENEKTYalbHOI BIIACHOCTI
Oyne miATd sIK CyJ TEpIIoi 1HCTaHIi JJig CHpaB, MOB’SI3aHUX 3 THTEJIEKTYaJIbHOIO
BiacHicTIO. Takoxk B pamkax Buioro cyny 3 muTaHb 1HTEJNEKTYyalbHOI BJIACHOCTI
nepea0ayeHo CTBOPEHHs amnessaidHOl manaTv, sika OyAe po3riasgaTH CIpaBd B
anesidHid 1Hcta”mil. [Ipu upomy, minkom ciymHoro € aymka I. Kosanb, ska
3a3Hayvae, M0 HE3BHUYHOIO BUIAETHCA HA3Ba BKA3aHOTO CYAY IIOAO 3aCTOCYBaHHS
CJIOBOCHOJIy4eHHs «BHIIM Ccya», aake BOHA CTBOPIOE ITOMUJIKOBE BPAKEHHS MOTO
MIPUHAJICKHOCTI 10 CY/IB KacallliHOi 1HCTaHIli, TOJl SK UeH CyJ MISITUME JIMIIE SIK
CyJl MepIIol IHCTaHIi, a KacauliHUU pOo3risA CHOpiB Yy cdepl 1HTENEKTyalbHOI
BJIACHOCTI 3J1MCHIOBaTUMEThCS, 30KpeMa, Kacamiiinum rocnogapcbkum cyaom [187,
41].

Tako BUHUKA€ TMHTAHHS MO0 TMOAULYy CyIy Ha JBlI 1HCTaHIIII.
I'ociogapcekuit npouecyanbanii Kogeke Ykpainu (Hamam — «['TIK Ykpainu»)[188]
BCTAHOBJIIOE, M0 Yy CKjiaal Bumoro cymy 3 muTaHb I1HTENEKTYalbHO! BJIACHOCTI
OyayTh JISTH KOJIETIl 13 TPHOX CYJIIB SIK MPU PO3TJISAL CIpaB y MEpIIii 1HCTaHIII],
TaK 1 P TEPeTryIsil CrpaB B anessiiitHoMy nopsaky. [pu mipomy, pimmeHHsM Burioi
KBatiQiKaliitHoi KoMicii cyaaiB YKpaiHu OyJ0 BU3HAYEHO, IO CYAIIBCbKUNA KOPIYC
Bumioro cyny 3 muTaHb iHTENEKTYalabHOI BIACHOCTI ckiamatume 21 ocoOy [189].
Takum yuHOM, B Cy/1 OyIyTh PYHKIIOHYBATH 7 CYANIBCBKHUX «TPIHOK». BpaxoByrouu
HaBaHTAXXEHHSI, sike Oye TMOKJIAIECHO Ha CyJ, € MaJOMMOBIPHUM, IO JISTIBHICTH
OJHIEI 4YM JBOX KoOJIerid OyJe TMOBHICTIO MPUCBAYEHA pO3IJISIAY CHOpPaB B
anesiiHoOMy NOpsAAKY. Bilbll BipOTiAHOIO 31a€ThCA CUTYallsl, IPU SIKIM Oyb-siKa
KOJIETisE MaTHUMe IpaBoO MEPerjisiiaTd CIpaBU B amleNsALiiHOMY MOPSIKY, 32 YMOBH,
SKIIO IS cama KOJIETis He BUCTYTAJIa B sIKOCTI CYJI/IIB MIPY PO3TJISAIl CIIPABU Y TIEPIIIiid
THCTaHIII].

[le craHoBUTH mpobIEMy dYepe3 Te, 10, 3a3BUYai, 70 KBamidikaiii CymaiB
Cylly JIpyroi 1HCTaHINI BHCYBAaIOThCA OUIBII BUCOKI BuUMOTH. I[Ipote, 3akon
BCTAHOBIIIOE JIMIIE 3arajibHl BUMOTH JO BCiX cyanaiB Bumoro cyay 3 mnuTaHb
IHTEJIEKTYaJIbHOI BJIACHOCTI.

3aKOHOM HE BU3HAUYEHO, B TIOPSAKY SIKOTO CYJOUYMHCTBA MAIOTh PO3IISAIATUCH
Taki crpaBu. {10 HeBU3HayYeHICTh OyJIO BUOPABJICHO 3 MPUUHATTAM HOBOI peAaKiii
I'TIK VYkpainu, skuii nepenbauye, mo Buiuil cya 3 OUTaHb 1HTEIEKTyaJlbHOI
BJIACHOCTI OyJe poO3risAaTH COpaBd B TOPSIKY TOCIOAAPCHKOTO CyIOYUHCTBA,



85

npote, 6e3 oOMeXeHb L0100 CYO’€KTHOIO CKJaay, sKi, 3a 3arajJlbHUM IIPaBUIIOM,
BcTaHOBMIOIOTECA ['TIK Ykpainu.

[IpoGnema po3rismy crpaB 3 IHTEIEKTyaldbHOI BIACHOCTI B TIOPSIKY
TOCIIOAPCHKOTO CYAOYMHCTBA ToJisirae B ToMy, 1o ['TIK Ykpaiau nependagae nwire
7IBa TIOPSJIKM PO3MIISY COpaB: B HaKa3HOMY Ta MO30BHOMY MpoBakeHHI. [lpu
IbOMY, 10 KOMIMETeHLIi Bwumoro cyay 3 NuTaHb I1HTENEKTYyaJbHOI BIIACHOCTI
HAJICKUTh BU3HAHHSA TOPTiBEJBHOI MapKH 3arajpHOBiIOMOIO. B  HakazHOMy
MPOBAKEHHI PO3TIIAAAIOTHCS JMie cripaBu, npsimo mnependadeni ['TIK Ykpainwm, 1
BU3HAHHS TOPTIBEJIbHOI MapKu 3arajJbHOBIJIOMOIO IO TaKOro NEPEJiKy HE BXOIUTb.
Posrnsan 1iei kareropii cmpaB B IO30BHOMY MPOBA)KCHHI HE BIJIMOBIJIA€ cCaMiid
CYTHOCTI MO30BHOI'O NPOBAKEHHS, aJKE B CIpPaBax MpPO BHU3HAHHS TOPTiBEJIBHOT
MapKH 3arajbHOBIJIOMOIO BIJICYTHIH CITip IIPO MPaBO.

Tperboro mpoOnemMor0 € Miclie po3TaulyBaHHA Bumoro cyny 3 NUTaHb
1HTeJIeKTyabHO1 BiaacHOCTI — M. KuiB. fIk 3a3Hauatots FO. Kanapuk Tta B. Ilermiok,
1€ MOK€ HETaTMBHO BIUIMHYTH Ha peati3allilo MPHUHIHUITY JTOCTYIMHOCTI MPaBOCYII,
amke, Ak miakpecmoe Koncrutyniinuii Cya YkpaiHu, DpUHIUI TEPUTOPIaTIbHOCTI
3a0e3Meuye TEpUTOpialIbHE PO3MEKYBAHHS KOMIETEHIIIT CY/IIB 3arajbHOI FOPUCIUKIIIT
Ta 3yYMOBJIEHUH NOTPeOOIO AOCTYHMHOCTI MPaBOCYAJAs Ha BClIA TepUTOpli YKpaiHu
[190].

TakuM umHOM, 1€ A0 MOYaTKy (YHKIIOHYBaHHsA BuIoro cyay 3 HUTaHb
IHTEJIEKTYaJIbHO1 BJIIACHOCT1 BUHUKA€ HU3Ka MUTAHb, 3yMOBJIECHUX MPOTUPIYYSIMHU a00
nporajuHamu y 3akoHoaaBcTBi. [Ipore, 3aranom, ctBopeHHs: Buiioro cyay 3 nuraHb
IHTEJIEKTYaJIbHOI BJIACHOCTI MOKHa OLIIHUTU TIO3UTHUBHO, AK€ II€ JO3BOJIUTH
yHI(pIKYBaTH CyJIOBY MpPaKTUKY, sSKa Hapas3l Jy>Ke PI3HUTHCA 4Yepe3 pO3TJIsij CIpaB
11010 1HTEJIEKTYaJIbHOI BIIACHOCTI Cy/IaMH PI3HMX CIIeIiaTi3amiii.

Bumuii aHTUKOPYMIIHHUN CyJ, Ma€ CBOIM 3aBJaHHAM 3aXHCT OCOOH,
CYCIUJIbCTBA Ta JEPKaBH BiJl KOPYIIIMHUX 1 MOB’A3aHUX 13 HUMH 3JIOYHHIB, TOOTO
YTBOPEHUI i1 e(PEeKTUBHOI OOpOTHOM 3 HacHigkamMu Kopymuii, a Buumii cyn 3
MUTaHb 1HTEJEKTYaJIbHOI BJIACHOCTI, Uepe3 3a0e3MeueHHs 3aXUCTy NpaB CcyO’€KTIB
IHTEJEKTyaJIbHOI BJIACHOCTI, CIPOMOKHUN CIYyTyBaTH HE TUIbKU 30LIBIICHHIO
KUIBKOCT1 Ta SIKOCTI pe3yJIbTaTiB IHTEJNEKTYalbHO! AISUIBHOCTI B Haylll, TEXHIII 1
BUPOOHHUIITBI, 110 BXXe OyAe CIPUATH MIJBHUILEHHIO PIBHS COLIAIBHO-€KOHOMIYHUX
CTaHAApTIB B YKpaiHl, a i 3aBASKM 3aXUCTy MpPaB aBTOPIB Ha JITEpaTypHi, XyA0XKHI
Ta 1HIN TBOPH, 3JaTCH CBOEI ISUTBHICTIO TIABHMINMTH MOpPaIbHI  3acaiau
YKpaiHCHKOTO CYCH1IbCTBA Ta AYXOBHUU CBIT KOKHOT'O YKPAiHIIS, IO MOKE 1CTOTHO
BIUIMHYTH Ha caMy NpPUYUHY ICHYBaHHS KOPYMIi, TOOTO 3MIHUTH CTaBJICHHS
YKpPAaiHIIIB JI0 TAKOTO TaHEOHOTO SIBUINA Ta 3BECTH MOTO HAHIBEITh.

ToMy, 3aKiuMKal ycro IOPUIMYHY CHUIBHOTY MIATpUMAaTd (OpMyBaHHS Ta
¢yHKIIOHYBaHHS B YKpaiHi Buimoro cyay 3 muTaHbp 1HTEJIEKTyaJbHOI BJIACHOCTI, a
TAaKOX HE IMI/IJIaBaTHCh HA HE apryMEHTOBAHI 3aKJIMKH HEIAJEKOTJIATHUX TOJITHKIB
Yy 1HIIMX MYyOJIYHHUX [iS4iB, Kl HAMaraiThCs MNPUMEHIIUTH 3HAYUMICTh JJIs
VYKpaiHu CTBOPEHHS Ta ICHYBaHHS TaKOTO Cyy.

Bumuii aHTUKOPYNIIHHUN CyJl € CylIOM 31 BCEYKPaiHCHKOIO HOPHUCAUKIIIELO,
[0 CTBOPIOETHCS 3 METOI0 PO3TJISIYy OKpeMUx Kareropiit crpaB. Kpim 3aiiicHeHHs
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npaBocyas, BAKC anaini3ye cyJoBy CTaTUCTHKY, BUBYA€E Ta y3araJibHIOE ii,  TAKOXK
3MIMCHIOE 1HII TIOBHOB@XEHHS BIAMOBIAHO 10 3akoHy. Cymai mporo cymay
MPU3HAYAIOTHCS] BUKIIIOYHO HA MiJCTaBl pe3yJabTaTiB BIIKPUTOrO KOHKypCy. Burimii
AHTUKOPYMIIMHUNA CyJl pO3IJIAJa€e CIpaBU BHKIIOYHO 3a MojaaHHsAM HarioHambHOTO
AHTUKOPYMIIIHOTO 610po YKpaiHu.

Bumunii aHTUKOPYTIIIHHANA CyJT € TIOCTIHHO JIF0OYUM BHUIIMM CIICI1aJIi30BaHUM
CyIOM y CHCTEeMI CYIOYyCTporo VYkpaiHu. Bumuii aHTUKOpYNUIHHUN Cya €
IOPUIMYHOIO 0CO0010, Ma€ meyaTky 13 300paxennsm JlepxaBHoro ['epba Ykpainu ta
CBOIM HaliMeHyBaHHSM. MicCIle3HaXOKEHHSIM BUIOro aHTUKOPYMIIIHHOTO Cyny €
micto KuiB.

[IpaBOBY OCHOBY AisUTBHOCTI BHUIOro aHTHKOPYNIIHHOIO CYJy CTaHOBISATH
Koncturynis Ykpainu, 3akon Ykpainu "lIpo cymoyctpiii 1 cratyc cyamais", 3aKoHy
VYkpainu "[lpo Bummit antuxopyniidHuii cya" Ta 1HII 3aKOHM YKpaiHM, YWHHI
MDKHApOJIHI JOTOBOpPH, 3rofy Ha 0OOB’S3KOBICTh SIKMX HagaHO BepxoBHoro Panoro
Ykpainu.

Mo »x 0 3aBgaHHs Bumioro aHTUKOPYHIIHHOTO CyQy HHUM € 3I1HCHEHHS
MPaBOCYAIS BIAMOBITHO 0 BU3HAYCHUX 3aKOHOM 3acajl Ta MPOLEeIyp CyI[O‘—II/IHCTBa 3
METOI0 3aXUCTy OCOOM, CyCIHIJIbCTBA Ta JIEP>KaBHU Bl KOPYMIIHHUX 1 MOB’SI3aHUX 13
HUMHU 3JIOYMHIB Ta CyJOBOTO KOHTPOJIO 3a JOCYJOBHM pPO3CIIIYBaHHSIM ITUX
3JI0YMHIB, JOTPUMAaHHSIM TMpaB, CBOOOJI Ta IHTEPECIB OCI0 Yy KpPUMIHAJIBLHOMY
npoBa/pkeHHl. FOpucoukuisg naHoro cyny € Takoro,. 1lo mommproeTbcst Ha BCIO
Ykpainy.

VY3aranpHIOUl Ta MiABOJIAYM IMiJICHMKH 32 HEOOX1HE , MU BBa)Ka€ HArOJIOCUTH
Ha TaKUX BUCHOBKAX

1. Bumumii cynq 3 TWATaHb I1HTEICKTYaJbHOI BIIACHOTI 1 Bummui
AHTUKOPYIIIMHUN CyJ, XO04 1 HOCSATh Ha3By «Bummit» mo cBoili cyTi € cymamu
MEePINOi 1HCTAHIII, 110 MONIUPIOIOTH CBOIO TEPUTOPIATIbHY IOPUCTUKIIIIO (TT1CYAHICTh)
Ha BCIO TEPUTOPIIO YKpaiHu.

2. Jlani cyam € mepeBipKO0, Tak OM MOBHTHU MIJIOTHUMH BapiaHTaMU IS
MOJAJIBIIOTO BTIJICHHS MPHUHIIMITY CIIeLiali3alii B Cy/I0Bail cucTeMi YKpaiHH.

3.3 IlepcniekTHBHU PO3BUTKY creniajlizoBaHuX cyliB B YKpaiHi

CynoBa cucrteMa YKpaiHM Ha JaHOMY e€Tami HE AWBJISYUCh HA Te€, IO 1
BinOyJack BiAMOBiMHA cyaoBa pedopma, Bce Ie NOTpedye TEPETBOPEHb 1
YIOCKOHAJIEHb. 31711 BUPOOJICHHSI YITKOTO MEXaH13My, BUOKPEMJICHHS TIEBHUX cdep,
AK1 TIOBUHHI OyTH BpEryJbOBaHI K HaNpsMU CHeliali3alii CyI04MHCTBAa MOTPiOEeH
YITKAA aHajgi3 Ta PO3YMIHHS OKPEMUX TIEPETBOPEHb CYJOBUX CHCTEM Ha
MDKHapPOJIHOMY PiBHi.

AHani3ylound JOCBiJ TBOPEHHS CIEIIali30BaHUX CYJIB Yy PI3HUX KpaiHax
CBITY, IOCIIDKYIOUH 1X MOJENi Ta cnenu(piKy MOBHOBaXEHb. A TaKOX B Pe3yJbTari
IIPOBEJICHHS TPOBEJACHHS TOPIBHAIBHOTO aHai3y Ta BHJIUICHHS ITO3WTHBHUX Ta
HEraTUBHUX CTOPIHIOB'SI3aHUX 13 CTBOPEHHAM 1 (PYHKIIOHYBaHHSMCIICI1aI130BaHUX
CyldiB, HaMH OyJla CTBOpEHa BIANOBIIHA TMPAKTUYHA MOJIEIbIOIIILHOTO
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BIIPOBA/PKEHHSI OKPEMMX CIIElIalli30BaHUX Cy/AiB. BoHa BUpakaeTbCcsi B HACTYIMHHX
MyHKTaXx:

1. OOpanHsi KpuUTEpiiB PO3IIsIAYy MNPOOIEMHUX NUTaHb, IO CTUMYJIIOTh
HEOOXITHICTh CTBOPEHHS TIEBHOTO CIEIiaTi30BaHOTO CYIy.

2. Awnaniz HeoOXigHUXJIaHUX. MOHITOPUHT COI[aNbHOI, €KOHOMIYHOI Ta
MOJITUYHOT CUTYAITii.

3. BuOip BiAMOBiIHOT €KCTIEPTHOI HOBOCTBOPIOBAHOI CIIeIIiai3allii.

4. @opMyBaHHS INTaTy CHEIIaliI30BAHUX CYAIB Ta I1HIIOTO CYJOBOTO
nepconany. [liiroroBka MaTepiaabHO1 Ta TEXHIYHOT 0a3Hu.

5. IlpomeneHHs anpoOarlii Ha OKPEMUX PET1I0HAX YU TEPUTOPISIX.

6. JlocmipKeHHsS pe3ysbTaTiB Ta MiABEACHHS IMiJICYMKiB. B 3aimeXHOCTI Bij
M1JCYMKY MOXKJIUBUMH MOKYTh OyTH P13H1 BapiaHTH MOJAJIbIIIOT MOJIEI.

7. a) peamizaiisi MOAENI cHeljaigizaimii — SKIIO BUCHOBKU 1 pe3yJbTaTH
ITOBHICTIO TTO3UTHBHI;

7. 0) HampaBJIEHHS Ha JOOIpPAIIOBaHHS 13 MOAAIBIINM IPOXOJKEHHSIM BCIX
MOMNEPEIHIX MYHKTIB — SIKILO pe3yJbTaTH BUKIUKAIOTh [I€BHI CYMHIBH;

7. B) 3aKpUTTSA NPOEKTY JaHOI MOJENI cheriaiizamii — s pe3yiabTaTh Ta
BHCHOBKH HETaTUBHI.

JlaH1 MyHKTH HE € OCTATOYHM OCKIJIBKH, KOXKHA 13 Mpo0OsieM oTpedye

VYkpaiHa Mae He TUIbKM BEIUKY TEPHUTOPIIO, aje ¥ IIMPOKE PI3HOMAHITTS
OpUPOJIHUX pecypciB. Pa3oM 3 TuUM, NPUCYTHIM MIUPOKUN CHEKTP EKOJOTTYHUX
npobieMm, SKi TOTpeOyIOTh HarajdbHOTO BpETrYyJIIOBaHHS Ta BIAMOBIAHOTO iX
HOPMATUBHOTO 3akpiruieHHs. HalOinpm JieBUM Ta aKTyallbHUM  CIIOCOOOM
BPETYJIIOBaHHs JaHUX MPOOJEMHUX MUTaHb MPUPOJOOXOPOHHOTO 3aKOHOJIABCTBA €
came CyZIOBUM 3aXUCT, L0 1€ MiATBEPIKY€E AEMOKPATUUHUN CTATyC JA€prKaBH.

O1iHIOIYH MEPCIIEKTUBU CTBOPEHHS €KOJOTIYHUX CY/AIB Ha MOCTPAASTHCHKUX
TEepeHax, POCIHCHKI JOCHITHUKM BU3HAUWIU T€pEeBard 1 HENOJIKA Y CTBOPEHHI
Crieliaii3oBaHuX ekoJioriyHuX cyiB. Cepen nmepeBar BOHM Ha3UBAIOTh CHEI1ali3alliio
CYIlIB, sIKa 3a0€3Meuy€eThCsl TIIMOOKMMHU 3HAHHSAMHU CYIA1B-TIpodecioHaiB, siki OyayTh
Kpaie po30upaTucsi B €KOJIOTIYHUX MHUTAHHSAX, HDK CYAJ1 3arajibHOi FOPUCIMKIIIT,
BKJIFOUEHHSI €KCHEpPTIB A0 CKJIaay CyAy; €(EeKTHBHICTb 1 3/IEHIEBJIEHHS MPOIIECY;
3a0e3ne4YeHHs]  OAHOMAHITHOCTI Ta  MepeAdadyyBaHOCTI  CY/AOBOi  IPAaKTUKH;
MOJIUBICTh PO3IIMPEHHSA CYO’€KTHOTO CKIAJly YYaCHUKIB pO3IIISIAY, 3ay4EHHS
IPOMAJICHKOCTI; MO€HAHHS FOPUCTUKITIH (IMBLTBHOT, KPUMIHAJIBHOI,
aZMIHICTPATUBHOT) 3 OOpaHHAM HAHOLIBII €(HEKTUBHOTO 3aXUCTy €KOJIOTTYHUX TIPAB.

Jlo apryMeHTIB TPOTH EKOJOTIYHUX CYAIB BKJIIOYAIOTHCS CYMHIBH II0OJI0
3MEHIIICHHS] BaXXJIMBOCTI EKOJIOTIYHHMX CIIpaB, iX HEAOCTATHBOI JUIsI CTBOPCHHS
OKpPEMHX CYJIB KUIBKOCTI, HEOOXITHICTh BEIMKUX BUTPAT HA peOpMyBaHHS CYHAO0BOI
CHCTEMH, CKJIaJHICTh BU3HaUeHHs miacyarocTi [191, 30-31].

BBakaemo, 110 pO3MISIHYTI HaMW YCHINIHI TPHUKIAAA  3alMpOBaKEHHS
€KOJIOTTYHOTO TIPABOCYJIsl, & TAKOXK TEHJICHIIIT 10 MOCTIMHOTO 30UIBIICHHS KIJTBKOCTI
€KOJIOTIYHUX CYyIIB Y CBITI TEPEKOHJUBO JIEMOHCTPYIOTh €(EKTHUBHICTh 1
KUTTEZNATHICTh CIELIATI30BAHOI0 €KOJIOTIYHOro mnpaBocyansd. Ha Hamy aymky,
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OCHOBHMMHM II€peBaraMM TaKHX CYIIB € EKCIEpPTHICTb CYJOYMHCTBA, 3ay4EHHS
IPOMAaJICBKOCTI Ta MIKUPOKE IMOJIE 11 BUKOPUCTAHHS Meiallii.

J5is BIpoBaI>KEHHS Ta CTAHOBJICHHSA B YKpaiHl €KOJIOTIYHUX CY/IIB, K TaKHX,
a B MalOyTHbOMY iX IIUTICHOT cHCTeMH, Oyno O JOUUIPHUM MJii IOYaTKY
BIIPOBA/DKEHHS MPOOHUX OKPEMHX «3€JIEHUX JiaBy», ab0 3K I1HCTHUTYTIB «3€JICHUX
cynaiBy. JisapHICTh NaHUX CyaiB Oyna O HampaBlieHa caMe Ha PO3IJIST KOHKPETHUX
€KOJIOTIYHUX CIHOpIB. 3BUYAlHO, Taka CIpaBa BHMara€ 3HAYHUX OpraHi3alliiiHuX
3ycwiib 1 (DIHAHCOBUX BHUTpAT, ajie¢ B Cy4aCHOMY CBITI Oynb-fka KpaiHa BHMYIICHA
KepyBaTHCSl TMPUHITUIIOM TPIOPUTETY EKOJOTIYHUX 1HTEpeCiB, 1HaKIe Oyje
INPUPEUYCHOI0 Ha €KOJOriuHI Herapasaud. SK ToKa3ye TpakTHKa, JIKBiIaIlis
€KOJIOTIYHUX KaTacTpo@ KOILITY€E 3HAYHO JOPOKUYE, HIXK X CBOE€YACHE MOIEPEIKEHHS.

Takoxx BaXJIMBUM OyJi0o O 3a3HAYMTH, IO CIEIiani3amis Cya1iB €KOJOTTUHUX
maB (a B MalOyTHOMY — TIOBHOI[IHHUX €KOJIOTIYHHUX CYJiB) MOBUHHA OyTH
cnenu@dikoBaHa, MOTPIOHO TMependayuTH EKCHEePTHICTh MO OKPEMHM IUTaHHSIM
KOXKHOTO 13 HHUX, BHU3HauuTH cdepu coemianizauii (3eMenbHl MHUTAHHS,
MICTOOYyBaHHs, TIpHWYl TWTaHHA, 3a0pyJHEHHA JOBKULIS CTalllOHAPHUMH
JoKepesiaMu, pO3MIIIEHHS BIXO1B TOILO)

JlocBig Ta pilieHHs, TPUIHATI BIIHOCHO BIAMOBIIHHUX CHOPIB, TIOBUHHI OyTH
MpoaHa i3oBaHi Ta CHPUUHSATI 3aKOHOJABIEM [JIsi TMOOYJOBH HOBOTO OUIBII
JOIIILHOTO 1 BIJMIOBITHOTO Yacy €KOJIOTTYHOTO 3aKOHOJIAaBCTBA, sIKE O BpaxoByBaJio O
BC1 QCMIEKTH Ta BUTOKU NPOOJIEMAaTUKN €KOJIOTTYHOTO MPABOCYJISL.

3acTocyBaHHS 3apyODKHOTO JIOCBITY B YKpaiHi CHpUsIO O HE TUIbKH
PO3BUTKY €KOJIOTTYHOTO 3aKOHOJABCTBA HA 3arajibHO JEpPKaBHOMY PiBHI, a TAKOXK Ha
MICIIEBUX PIBHSIX. 30KpeMa, Ha MICIEBHUX pPIBHIX OyJlo O 3HITO MHUTAHHS, OO
PO3MOITY TPUPOJAHMX PECYpCiB, a caMme, PO3MOALITY Ta BHUIIJICHHS 3EMEIbHUX
TUJSTHOK, BUIIJICHHS pPEKpeallifHuX 30H, JICOBUX, MHCIMBCHKUX YTiJib, PIYKOBUX,
03¢pHUX Ta CTAaBKOBHMX MAaCHUBIB (HaJaHHS BIATOBITHOI OPEHIH, IMOJA0 JaHUX
pecypciB).

o * A0 camMOoro BOPOBAIKEHHS €KOJIOTIUHUX CY/IB B YKpaiHi SIK TaKUX, JJIs
MOJIETIICHHS TAaHOTO TIpoIiecy, oro 0yso O AOLUIBHO PO3AUIMTH Ha Tpu eTanu. [laHi
TPU eTanu MOTPiOHI, TaK K Cy/IOBa cHUCTeMa YKpaiHH € CTaJolo, a cam IpoLec
BIIPOBAKCHHSI JAHOTO CHCTEMHOTO €JIEMEHTY €KOJOTIYHUX CYyHiB € JOCUTh
TPUBAIUM Ta (PIHAHCOBO TKKHUM.

MO>XITMBO BUIITUTH TaK (HYHKIIIOHATBHI €Tany MOoOY0BH JTaHOI MIJCUCTEMHU
€KOJIOTIYHUX CY/IB:

1. Ilepmmii eran - mepeabavae cremniagi3oBaHy MATOTOBKA CYAJIB, SKi
Oynun ©6 xommeTeHTHI BiHOCHO cdep cmenudikarii. Taki cyami moBuHHI OyAyTh
pO3MOYaTH CBOIO MISUIBHICTH B CyAaX 3arajibHOI OPUCIUKIIT Ha PIBHUX MpaBax, ajie
10 1iX KoMIleTeHIii OyAyTh BIJHECEH1 BIAMOBIAHI ekoJioriyHi crnopu. Jlane
HOBOBBEJICHHS HOCWIO O TO3UTHBHUN XapakTep, Tak SK Oyno O 3MeHIIeHe
HAaBaHTAXKEHHSA HA 1HMMX cyAaiB. OKpIM TOro BUPIIICHHS MPOOJEMHHUX MHUTAHb 31
chepu BIUIMBY BIJAMOBIIHUX €KOJOTIYHUX CIYXKO Tepediio 6 B KOMIETCHIIIIO
€KOJIOTIYHUX CYZAiB, W0 B CBOIO Yepry MiABUIIMIO CTaTyC YKpaiHu sK
JNEMOKpAaTUYHOI JepkaBu. [linroToBka BigHOCHO crierudikaiii cyaiB, MiBUIIMIA O
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pIBEHb CaMoOro MpaBOCYMsS, TaK K KOXKEH 13 CYHJIIB € CIEeIiadiCTOM BiAMOBIIHOT
chepu.

2. Jlpyruii etan — CTBOpPEHHA «3eJeHUX JaBy. JlOUIIbHO HA JAaHOMY €Talll
Oyno 6 mepeabaynTH OKpiM TOKJIATaHHS OOOB’A3KY €KOJOTIYHOTO MPaBOCYAS,
TakoX OOOB’S30K BHJUICHHS pecypciB. [laHe po3mMpeHHS KOMIETEHIli HOCHUJIO
MO3UTUBHUI BIUIMB y YaCTHHI, 3HATTS OIOPOKpATH3allii Ta YaCTKOBOMY YHUKHEHHIO
KOpYHIiHHUX chep, 1K Ha MICLIEBOMY PiBHI, TaK 1 B 3arajibHO JE€P>KaBHOMY MacIITaoi.

3. Tperiii etamm — CTBOPEHHSI CUCTEMH CTICIIATI30BAHUX EKOJIOTTYHUX CY/IiB.
B TperboMy eTami BpaxoBYHOYM JOCBiJ CTBOPEHHS 3elieHoro TpuOyHamy IHmii 13
ypaxyBaHHSM MEPILIOro €Tanmy CTBOPEHHS 1HCTUTYTY CIELIali30BaHUX E€KOJIOTTYHUX
CYIUIIB Ta HU3KH €KCHEPTHUX CIY>KO JOLUIBHUM € CTBOPEHHS TPUPIBHEBOI CUCTEMHU
yke cOpMOBaHUX €KOJOTIYHUX cyAiB. OKpiM TOro JOLUIBHUM Oyje CTBOPEHHS
Buroro exosoridHoro cymy.

Koxen 13 eramiB 3ampoNOHOBAaHOI MOJEl MpOrpaMu IO CTBOPEHHIO
€KOJIOTIYHUX CYJIB MOBHHEH MaTH YITKO PErjJaMeHTOBAaHUM YacoBUU mepiojl, 1100
YHUKHYTH 3aTSATyBaHHS JAHOTO IMPOILIECy, MPOTUIIPABHOTO BUKOPUCTAHHS MPOTAUH,
y 1lI€ HE TOBHICTIO PEaii30BaHOI CUCTEMHU €KOJIOTTUHUX CYJIB. A TaK0X NEpEepUBAHHS
MOOYZJOBH IUIICHOI CUCTEMHU €KOJIOTIYHOTO MPaBOCYAJS, TaK S MO3UTUBHI 3pYIIEHHS
B PE3yJIbTaTl BTUICHHA OKPEMHUX €TalllB, MOKYTh BHUKJIMKATH UIIO31F0 KOMIUIEKCHUX
MO3UTHUBHUX 3MIH B c()epl €KOJIOTTYHOrO Ta MPUPOJ0-OXOPOHHOTO 3aKOHOAABCTBA.

OnuH peKoMeHAyBaTH CIIeIiadi3oBaHUN CcyJ — MEIW4YHI cyau, abo cyau 13
HapkoTuKiB. LI cyau € anbTepHaTHBOIO TPAaJULIHHOMY CyAy 1 CTOCYIOTHCS JIMILE
pedepeHIiii Bia aJBOKaTiB, MpalliBHUKIB npobailii un npokypopiB. Kanaunar y cyn
Mae OyTHM HEHACWIHHMUIIBKAM 3JIOYMHIIEM, SKHH Mae TpoOJsieMH 13 BXXKHUBAHHSIM
HapKOTHUKIB. SIKIO MPaBOMOPYIIHUK Ma€ MPaBO Ha Cy], BIH MOBUHEH MOTOJIUTHUCS 3
BIIMOBOIO BiJ] CBOiX IpaB Ha CYyJIOBE 3acClJaHHS CyJIy Ta BIPOJOBXK BHU3HAYEHOTO
nepioAy yacy BCTYIHUTH JI0 JIKYBaJIbHOTO LEHTPY 3 BUIAJIKOBUM BUIIPOOYBaHHSIM Ha
HAapKOTUKU. Y YaCHUKUA KOHTPOJIIOKOTH MPAIiBHUK Mpooarii.

PekoMmeH10BaHI MEAWYHI CyJI1, OCKUIbKM BOHU BUSIBUJIUCS ycHiIHUMU. OHE
JTOCJTIKEHHS TIOKA3aJ10, 1110 KOe(DIIIEHT pelUuANBI3MY CTAaHOBUTH 16 BIJICOTKIB MiCs
3aKiHYE€HHS POKY, Y MOPIBHIHHI 3 45 BiICOTKaMU 3a MOIiI0HUX MPABOMOPYIIHHKIB, SKi
HE BIABIAYIOTh CyJ HaJ HapKOTHKamMH. YHMCENpHICTh CyIiB, MOB'A3aHUX 13
HapKOTHKaMH, 3pocTae. 3 nepiioro cyay y @mopuai B 1989 pomi[192].

CrenianizoBaHi CyIu 3a CBOEIO MPHUPOAOI0 MPOMOHYIOTh CYTTEBY €KOHOMIIO
KOINTIB Ta 3HWXEHHS PIBHS 37M04MHHOCTI. LI cyam HamararoTbcsi 3ymUHUTH a0o
MPUHANMHI CTIOBUTBHUTH 00€PTAETHCS JABEPl MPABOCY/IS, KA TaK YaCTO MPUCYTHS B
TPaJAMIIIHUX 3ajlaX Cyay. Y4YacHUKH 1M030aBiieHl cBOOO U 1M030aBIeHHS BOJI, 0 HE
crpusie 3pOCTaHHIO MbHOTO HaceneHHs. KpiM Toro, OCKiIbKM OOBHHYBauyeHI
OTPUMYIOTH JIIKYBaHHS ISl BUPIMICHHS IXHIX 1HIUBIAyadbHUX MOTPEO, BOHH MAIOTh
OLIbIIIE TIAHCIB HAa YCHIX 1 3aJIMIIAIOTHCS CBOOO 1010 37ounHy. Kpim Toro, ¢dhiHaHCOBI
BUTpaTH MOXYTh OyTH peanizoBaHi. Hampukiian, BUTpaTh Ha OTPUMAHHS CYAOBOIO
JIKYBaHHS HApKOTHKIB 3a 3JI0BKUBAHHS HapKOTHKaMu cTtaHOBWIM 5 928 non. CIIA
3a 3nouuHenp nporu 7,369 pon CIA 3a tpaauiiiiny oOpoOKy Ta *HUTJIO OJHOIO
HapKOMaHa MpOTIrOM OJHOTO PoKy. [192].
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CrerianizoBaHi Cyau TaKOXX MOXYTh OyTHM KOPUCHHUMHM 4epe3 Te, 10 BOHH
HAMararoThCs CIIPHUATH MO3UTUBHUM 3MiHaM ydacHUKa. Lli MO3WTUBHI 3MIHU MOXYTh
MOJISITaTA Y CHPOIIEHH] MOAAIBIIOT 3JIOYMHHOI JTIsIIBHOCTI, TBEpe3iHHS a00 HaBiTh
3MEHIIEHHI BHUJIB Ta CTYNEHS 3JIOYMHHOI HisuibHOCTI. Hampukman, sxiio YHaCHHK
CIIOUATKY 6yB 3aapemTOBaHUHN 3a 3BUTPHEHHS 3 BHJIYYCHHS BHINOI OCBITI B MEPIIiit
CTyneHl 1 BIH Ma€ HaCTyIHUH aperT 32 MEHIIMM TPABOTIOPYIICHHAM, TAKAMH SIK
XYJITaHCTBO, TO 11€ BBAXKAETHCA yCHINTHUM. [103WTHBHI 3MiHM Yy YYaCHUKIB MTOBUHHI
MIPU3BECTH JI0 3MCHINIEHHS 3JI0YMHHOI aKTUBHOCTI.

Kpim Toro, cremiaiizoBaHi Cyid 1I0OMaraloTh y4aCHUKaM 3 TaKUMH peyaMH,
SK OCBITHI JOCSTHEHHsI, IpalleBJallITyBaHHs, CTaOlIbHICTh, IOCTIOBHI CIMEMHI
BIJIHOCHHH, XOPOIIle MeIUUYHE OOCIyTrOBYBaHHS Ta CTaOUIbHE KUTI0. Bel 111 acnekTH,
K TIOKa3YIOTh, 3HIXKYIOTh PIBEHb PELIU/IUBY.

3 chemiani3oBaHUMH CyJaMH, 10 3alMarOThCS BHPIIIEHHSM MPOOIIEM,
HACJIAKU JUIsi OOBHMHYBAYEHUX B IIJIOMY € TO3UTUBHUMH. 3aMICThb MO>KJIUBOTO
1030aBJIEHHS BOJII MPABOMOPYIIHUK (PAKTUYHO OTPUMYE MOKIMBICTh 3MIHUTHCH Ha
Kpamie. Y TapTHEpPCTBI 3 OpraHizalisiMH COLIaJIbHOI CIIyXOH, JIIKyBaJbHO-
NPOPUIAKTUYHUMHU LIEHTPAMH, a TAaKOX OCBITHIMM Ta KaJpOBHUMH areHTCTBaMU
MIPaBOMOPYIIHUK MO>X€ MPOBOAUTH MIArOTOBKY Ta 3MiHHM, IO NMPHU3BEAE A0 OLIbII
ycnimHoro xuTTd. Cremiani3oBaHl Cyaud MOXYTh 3a0€3Me4YuTH BTPY4YaHHS, IO
CTBOPIOE MOKJIUBICTh Ta BUOIP ISl TIJBUILICHHS SIKOCT1 JKUTTSL.

VY cnpaBax mpo HAPKOTUKH, YYACHUKH, SIKI 3aKIHYWIIA TIPOrpaMy, MaJid JIUIIE
9% peuuauBHUX HOpM. T1, XTO HE 3aBEpUIMB NpOrpamy, Maiau KOEQIIIEHT
peuauBizmy 41 Bigcotok. Cyau 31 MCUXIYHOTO 3[0pOB'sS mokazanu jumie 6%
PEIUANBHUX MOKa3HUKIB y 85%, siIki BUKOHAJIM BUMOTH MPOTpaMu. 3 CyJlaMU MPOTH
HACWJIBCTBA B CIM'i, MPABOMOPYIIHKUKY, SKi BIAMOBIIANU MporpamMaM JiKyBaHHS, IO
MaJgd TMpaBO HAa Cyd, Mald pPU3HK MalOyTHROrO HEBUKOHAHHS CYJOBHX
PO3MOPSIKEHb. BIIMB Ha TPaBOMOPYIIHHMKIB y TPOMAACHKUX CyJax Takoxk OyB
MO3UTUBHUM. Y JIOCITI/DKEHHI, B SIKOMY Opajiu IHTEPB'IO 3 MPaBOMOPYIUIHUKAMHU, OYJI0
BCTAHOBJICHO, 110 96 BIJICOTKIB BBaXKaJiM, 1110 TPOMAJICBKUM CyJl OyB TrapHOIO 1JIE€10,
73 BIICOTKM BBaXKaJIM, 110 iX BUPOK CIPABEUIMBUINA, 83 BIJICOTKH BBaXKaju, IO CY/I
JoroMarae ixHiM CycCiicTBY, a 61 BIICOTOK BBaXkae, IO J0 JIIOJEH CIpaBeaIMBO
cTaBiAThes. [192].

Pi3HOBHIOM MEIMYHOTO CYIy, sIKii OM MM PEKOMEHJIOBAJIM CHEIlaai30BaHUN
CyIl 13 MHUTaHb MCUXIYHOTO 3710pOB's. JIFOAM 3 TICUXIYHUMH 3aXBOPIOBAHHSIMH YacTO
BUSIBJISIIOTH JIEBIAaHTHY, XOU 1 KpUMIHaJbHY MOBEIIHKY. SIKIIO NCHUXIYHO XBOpa
JIOJTMHA HE CTAHOBUTH HISIKOT 3arpO3W CHUIBHOTI, HOTO CUTYyaIlisi MOke OyTH Kparie
BUpIllIEHA 4Yepe3 ICHXIYHE 370pOB'S Ta COLIabHI MOCIYrd. SKIIO YB'S3HEHI,
NICUXIYHO XBOPUMHM JIFOJbMHU YacTillle 3aBJal0Th IIKOAM cO01 Ta MOXYTb OyTH
KEPTBAMU 1HIINX 3aCY/KEHUX. Y CHIX y CIpaBax MCUXIYHOTO 37I0POB'S 3aJCKUTh BiJl
HAssBHOCTI KOMYHQJIBHHX TOCTYT 1Jisi O€3MOMHUX, aaeKBaTHOI MIATPUMKHU CiM'T Ta
rpoMaj Ta ctabuibHOCTI JiKiB. OAWH 3 OIIHOK Cy1y MCUXIYHOTO 370poB's B TeHecii
NoKasaB, 10 85 BIJACOTKIB IXHIX KJI€HTIB BUKOHAJIM HEOOXIJHI YMOBH Cyay 31
HIiCThMa BIICOTKAMU PELUAMBY. SIKII0 HAsIBHI aJI€KBaTHI peCypCcH Ta MiATPUMKA.
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TpetiM cremianizoBaHUM CYyJIOM, SKUA MU PEKOMEHIYyI0, Oyae Cya MpOTH
HacwibcTBa B ciM'i. [laHumil cmemianmizoBaHui CyJ 30cepekye yBary Ha Oesmeri
NOTepHiIMX Ta MiA3BITHOCTI miacynHux. Lo Bimpi3HA€ThCSA BiA 1HIIMX CYAIB, SIKI
3aiMalOThCS BHUPIMIEHHSAM TPOOJIeM, OCKIIBKA MeTa peadimiTarlii BiANOBIAaYIiB HE €
roJIOBHUM TmpioputeToM. Lli Cyaum peKoMEeHAYIOThCS Yepe3 Harojoc Ha 3aXHUCTi
notepninioro. OCKIIbKU KEPTBH YaCTO €KOHOMIUHO 3aJI€KaTh BiJ MPABOMOPYIIHUKA
Ta HE PIIKO MAalOTh CIUIBHUX HITeH, ICHYIOTh YHIKalbHI MPOOJIEMH AJIS LIUX CY/IB.
Jlesiki MpUHIMIH 3a0€3MEUYCHHS 3aXHUCTY KEPTB BKJIIOYAIOTH JOCTYI /10 3aXUCHHKIB
NOTEepIUINX, IIBUAKI IMMOCUJIAHHS Ha COLIaJIbHI TOCIYTHU, CTBOPEHHS O€3MeYyHuX
MICIIb, OTIEpATUBHE IUIAHYBAHHS CTIpaB Ta 1H(OOPMYBaHHS MOTEPIILIIOTO.

3 crnemiaaizoBaHUX Cy/IiB HalyacTille MOTepPIUId O Cyau MIPOTH HACUIILCTBA B
ciMi. Ha BiamiHy BiJ IHIIMX CIEMiaTi30BaHUX CYAIB, CyJId Yy CIpaBax IIpo
HACWJIbCTBO B CIM'T MalOTh NMEBHUM CTYIIHb HAaCHJIbCTBA. OCKIJIBKU OJUH 3 KEPIBHUX
OPUHLMIIB CYJy 3 UTaHb JOMAIIHbOTO HACWJIBCTBA € OE3MEKOI0 MOTEPIIINX, BILTUB
Ha JKEPTBU Yy LIMX BUIAJKAX IMOBHUHEH OYTH OJIHUM 13 MOYYTTS OUIBII 3aXUIIEHOTO.
Cynu HamararoTbCs HaJaTH aJBOKaTaM KEpPTBH, SIKI TOSICHIOIOTh CyJIOBY MPOLEAYPY,
HaJal0Th JOCTYI JI0 KOHCYJbTYBaHHS, MHIATOTOBKY pOOOYMX MICLb, CIIyKOH
IMMIrparii, MOCIyry 3 AOIJIAY 3@ IITbMH Ta MPOrpPaMU CIPHUSHHS CaMOJIOCTaTHOCTI.
Ile ogHe 3axomm Oe3MeKU ISl KEPTB HACHIBCTBA B CIM'I, SIKI OOCIYrOBYIOTHCS
CyJaMU 3 HaCHJIbCTBOM B CiM'i, - IIe omepaTUBHE TIaHyBaHHs crpaB. Lle onepartuBue
IUTaHYBaHHS TapaHTYyeE KEPTBI IBUIKOIO OTPUMAHHS MOPSIIKY 3aXUCTY.

[HIIMM acneKkToM Cy[iB, MOB'I3aHUX 13 JOMAIIHIM HACUJIbCTBOM, € BUMOTHU JI0
BIJMOBI1AAJIBHOCTI BIAIOBIIa4Ya. 3a HASIBHOCTI CHJIBHHMX BHMOI O BIANOBIAJIBHOCTI,
XKEepTBU 11ie Oubie 3axuinieHi. CUabHI BIIHOCHHU MDK CyJaMH Ta MpOTpaMaMi, 10
HAKJIQJIAl0Th HACIIJIKH, JAaf0Th MIBHJAKY BIJIOBi/Ib, KOJM BIANOBIZAaY HE BIJIMOBiIacE
BHUMOTaM, 1110 JI03BOJISIE€ CYTy MISITH BIAMOBIIHO.

3aKIIIOYHMIA PEKOMEHI0BAaHHH Crieliaii3oBaHuii ¢y 1 — cya rpomaau (Midtown
Community Court). Cyau po3risiialoTh SKICTh )KHTTS 3JIOYMHY B CYCIJIHIX paioHaXx,
30KpeMa, 3JI0YMHU MPOCTUTYIIIT, BaHa13M Ta 3JI0YUHHM, TIOB'A3aH1 3 HAPKOTUKAMU Ha
HU3bKOMY PIBHI.

[IpaBONOpyIIHUKK YacTO NPHUCYKYIOTHCS JO TPOMAACBKUX PpOOIT, TOAI SIK CYy.I
HaMara€eThCsl 3B'S3aTH iX 3 YCTAHOBAMHU COLUAJIBHUX CIYKO, K1 JOMOMAararoTh 31
CBOIMM MPOOJIEMaMH.

Cynu B cynax peKOMEHIYIOThCsS 4epe3 Te, [0 BOHM HAaroJjiolyloTh Ha TBOPUYOMY
MapTHEPCTBl Ta BUpimieHHI mpobseM. CyqoBi CHpaBU € aKTUBHUMH Ta IIyKalOTh
arpeCUBHHUX ITIXOMIB JI0 OLIBIIOT TpoMajichkoi Oe3neku. [1'9Th npuHIMIIIB BU3HAYCHI]
K 3a0e3nedeHHst ycminHoro cyay rpomanu. [li mpuHunu Oynu OoTpuUMaHi Micis
BUBUeHHS LIeHTpy rpomazackkoro cyay M. Hero-Mopk, HaifBizoMimoro rpoMaackkoro
CyIy B KpaiHi.

[lepmmii mpUHIAIT TOJSATAE B TOMY, 1100 BITHOBUTH IPOMaLy, 100 3armooirtu
pO3Many OKOJIUIb Ta COPUATHA TPOMAJICHKOMY MOPSAAKY. Jpyruii MpuHIUN MoJIsATae y
TOMY, 100 3pOoOUTH MPaBOCYAAs BUIUMHUM, pOOJISYM CYCHUIBHY poOOOTY IyxKe
nyOaiyHo0. TpeTiM NPUHLMIOM € 3B'SI30K CyAY 3 IHIIMMU OPraHaAMH KPUMIHAIIbHOTO
npaBocynnas. UeTBepTHU TPHUHIMUI - TOTOMOTTH TPAaBOMOPYIIHWKAM BIIOPATUCS 3
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npo0OiemMamu, 0 MPU3BENH 10 3704uHy. [I'sTuil npuHIMn nossdrae y 3a0e3neyeHH1
Kparioi iHpopmailii, a OCTaHHIA MPUHIUN MOJIATaE B TOMY, 100 MOOYAyBaTH CYAOBY
najaTy Sk (pi3uyHe BUPAKECHHS HOTO MPUHIIMIIOBOI OBArk 10 CyAOBOTO IMPOIECY Ta
Horo ydacHukiB. BiamoBigHo a0 mux npunnumnis, Midtown Community Court mae
70-B1ICOTKOBE 3aBEPIICHHS IPOMAJICHKUX POOIT 0€3 MopyIIeHb

Buroam, ski MOXyTh HAKOMUYYBATHCS 3a CHCTEMOIO TIPH BUKOPHUCTaHHI
CHeIiai3oBaHuX CyJIB Ha AyMKy HaimoHamIbHOTO 1HCTUTYTY NpPAaBOCYIMs, [Ba
HANUOUIBIINX CTUMYIIIB JJIs CTBOPEHHS CIIELIai30BaHOTO CY/y - 1€ aJMiHICTPYBaHHS
CIIpaB Ta TeparneBTUYHA IOpUCHpPYAeHIsA. EnemMeHT ynpaBiiHHS cipaBamMu J03BOJISE
CyllaM TPUCKOPUTH OOpOOKY CIpaB, 3MEHIIMTH HABAHTAXXEHHA Ha CIpPaBy,
CKOPOTHUTH 4ac nepeOyBaHHs Ta 30UIBIIUTHA MPOOHY CIIPOMOXKHICTb. J[pyruii cTumMy,
TeparneBTUYHA IOPUCIIPYJICHIIIS, MOXKE 3MEHIIUTH KpUMIHAJIbHE MPaBOMOPYIIEHHS
NUIIXOM BHUPIIIEHHS MPOOJEeMU HapKOMaHIi Ta 1HIIMX OCHOBHUX MpoOJieM uepes
TEeparneBTUYHI Ta MDKIUCUUIUIIHAPHI MIJIXOJU, HE TOCITal04d Ha TPOMAJICHKY
Oe3MeKy Ta HaJeKHUM mpoliec.

[Ile omHi€rO IEpEBAror0 MPOMOHYBAHHS CHEIIAII30BAHUX CY/IB € T€, 0 CYI1
MOXYTh OyTH MPU3HAYEHI 10 CY/IB, SIKl HaOUIbIIIE BIJIMOBIAAIOTh IXHIM YHIKQJIbHUM
TanaHTam Ta aocBigy. Lle no3BonuTh cyansaM, HalOUIbII 3HAMOMUM 3 KOHKPETHOIO
mpo0JIeMOI0, TIOUyTH crpaBy. lle Moke MPU3BECTH JO MPUCKOPEHOTO BIAKPHUTTS,
BUSIBJICHHS HEBHPINICHUX THUTaHb, CIPABXHBOI OIMHKKA CHIBHUX 1 CIA0KUX CTOpIH
CIIpaBH, CIPABEIJIMBUX Ta MOCIIJOBHUX PE3YIbTATIB Ta OUIBII IIBUIKUX PIIICHb.

[TimBoasiun MiACYMKH, IOJIO MEPCIIEKTUBH PO3BHUTKY CIICIiai30BaHUX CY/1B
XOTUIOCS O HAroJOCHUTH IO HEAUBJISYHCh HA MOXJIMBY CIIPHICTh MUTAHHS, MO0
oOpaHHST MOJENI Ta JOIIBHOCTI CTBOPEHHS CIeliaNi3oBaHuX cyxAiB. [lutanus
crieriamaanii 3aJduIIacTbCs BIAKPUTHUM. [l03WTHBHUN MOCBiZ, YW HETaTUBHUN HE
rapanTye BiITBOPEHHS JaHOT Mojeli B YKpaiHi B Takomy X BUrisiai. [Ipu obpanHi
JUISL BIACHOT CHCTEMHU CYJ1IB HOBOBBEACHD y BUTJISA1 JaHUX KBa3iCy/1B HEOOX1ICHUH B
Mepury 4yepry KOMJICKCHHH aHaii3 MpoOJieMaTHKU Ta CHUTyallli 13 EeKOHOMIYHOT
MOJIITUYHOI Ta COLIO-KYJBTYPHOI CTOPOHHM. B 1e-fkuxX BUIaAKax MOTPIOHO
PO3IUIAIaTy Ta aHAII3yBaTH CUTYAallll0 HAaBITh HAa MICLIEBOMY YH PET1OHAIIBHOMY PiBHI.

[ToBHOIO MipOIO B JaHOMY aHaJIi31 JOMOMArjo O CTBOPEHHS 1HCTUTY MIPABOBO1
exkcrepTu3n Ta ampoOauii. /[isybHICTH MAHOTO I1HCTUTYTY MOBMHHA JONIOMAaraTw
BUSIBJICHHIO HEJIOJIIKIB 3aKOHOIPOEKTIB 11I€ J0 MOoYaTKy ix peanizaiii. [IpamtoBatu Ha
yIepeKeHHS HeTATUBHUX MOMEHTIB OB’ SI3aHMX 13 3aKOHONPOeKTamMu. B Tomy uuci
13 BTUICHHSIM HOBOBEJICHb Y cepi CTBOPEHHS CIICIalli30BaHUX CY/IIB.

B Oyap-sikomy BUTIAAKY, sIKW OW HE OyB 3aKOHOIPOEKTPO IMPO CTBOPEHHS
HOBOTO CIEIialli30BaHOTO CyAy, sKa O TMO3WTHUBHA 3apyODKHA TMpakTUKa 3a
MOTHBAIII€I0 TOTO CTBOPEHHSI HE CTOsUIA, HAWBAKIIMBIMIIIUM 3aBXKU Oy/ie BiAMOBIIHA
MOJTITUYHA BOJIS, SIKA TOBUHAISTH TUTHKU B IHTEpECaX CYCIIILCTBA.
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BUCHOBKMH

Y MaricTepchkiil (AMIIIOMHIN) poOOTI MPOBENEHO aHali3 BITUYM3HSIHOTO Ta
MDKHOPOJHOTO JIOCBITY CHEIliajizamii Cy/iB, OKpIM TOTO TPOBEICHO y3araJbHCHHS
BHUCHOBKIB. 3IHCHEHO HAYKOBO-TEOPETUYHE y3arajJbHEHHS MI0JI0 BHUPIIICHHSA
HAyKOBOi MpoOJeMH, siKa MOJIATaE B OOTPYHTYyBaHHI oOpraizamii Ta IisIIbHOCTI
CHeIiagizoBaHuX CyAiB. bBymo po3risHyTo KOHIENIli CyJ0BOBOI Creliaizaiii,
MO3UTUBHI Ta HEratuBHI 11 CTOpOHU. OCHOBHI JIyMKH JUIUIOMHOI poOOTH Ta
BHCHOBKH MOJISITAIOTh B HACTYITHOMY:

1. TlpuHIunamMu CyJI0yCTpOIO € OCHOBHI HOPMH, Kl (DIKCYIOTh CYJIOBY
JISJIBHICTh TIPHM BUPIIMICHHI CIIpaB Pi3HOI IOPHUCAMKINI, a TaKOXX 3HAXOIAThCS B
TICHOMY 3B'AI3Ky, JOINOBHIOUYM OJMH OJHOTO, CTBOPIOIOTH CHCTEMY TapaHTIH
npaBocynas. OKpiM TOTO cUCTEMA JaHUX MPUHIIMITIB MOKE MOMOBHIOBATUCS HOBUMU
MPUHIIMIIAMH, A TAKOK KOHKPETHI1 MPUHIIUIIHA MOXYTh OTPUMYBATH HOBOTO 3HAYCHHS,
SK HACIIJOK PO3BUTKY JIE€PIKaBH.

2. TloHATTTA OpPUHIUIIB CYyAOyCTpOIO B YKpaiHi HE 3aKpIIUIIOETHCS B
KoncTtutymii Ykpainu, a B Hiil e MICTUTBCSl YiTKa BKa3iBKa JI0 TOTO, Kl came
NPUHIUION CyA0yCcTpor 1icHyroTh. Jlo HuXx KoHcTuTyliss YKpaiHM BIJHOCHTH
TEPUTOPIATBHOCTH Ta cremnianizaiito. [[puHIMnM TepuTopiaibHOCTI Ta CHeliati3amii
€ BUMOTaMH, SIKi TIOBUHHI OyTH BTUIEHI y CHUCTEeMI CYIIB YKpaiHu JIsi BCEOIYHOTO
3a0e3MeyeHHs] SKICHOTO 1 HeylnepemKeHoro cynouuHcTBa. Il mpuHunom
crerianizaimii po3MilOTh MEBHHM PO3MOJAUT CYJOBOi IOPUCIUKINII MK PI3HUMHU
cynamu. JlaHui po3moJiii 3a €JMHUM KPUTEPIEM MOETHYE Tany3b MPABOBITHOCHH Ta
BHUJI CYJOYHMHCTBA, IO Ja€ MOXJIMBICTb BHUIUISATH BIATOBIIHI FOPUCAUKINI Yy
cynounHcTBl. [lig TpUHIUI TEpUTOPIATILHOCTI PO3YMIIOTH TEBHE 3a0€3MEUCHHS
reorpadiyHoi HAOIMKEHOCTI CYiB 0 JIOJCH.

3. Koxen pepxaBHMII Opran, B TOMY YHCII CHEI[iaJi30BaHUN CY,
MPU3HAYAETHCS I BPETYJIOBaHHSA a00 BHPIIIEHHS MEBHOTO YHWCia CrpaB. TakuMm
YUHOM, LI aTpuOyTH MOKHA BIAHECTH A0 KBadi(iKalliHUX OCOOJMBOCTEH CaMOro
CIeL1aJII30BAHOTO OpraHy.

4. Coeuudika cy0’eKTHO-00’€KTHOTO CKJIaay MPAaBOBOIO PETYJIOBaHHS,
TAaKOX HE BHOCUTH YITKICTh B PO3yMiHHs cuTyalii. ToMy SK He HaJae BIJNOBIJI HA
MOCTaBJICHE paHIlIe MUTAaHHS BIAHOCHO ceIuIvYHOCTI, 00 3a3BUYail KOXKHA CIIpPaBa,
IO OiAJIArae CylI0BOMY PO3IJISIY MICTUTh XapaKTEPUCTHKH CYy0’€KTy Ta 00 €KTy
MpUTaMaHH1 TUTHKY iH.

5. ITlonsaTTs cneuiamizoBaHOTO CyAy 4epe3 KaTeropiio Cremniari3oBaHoi
KOMIIETEHIIT MICTHTH, HaOarato OUIbIlIEe NHUTAaHh HDK CAMHX IMOSCHEHBL. TakK SK
3aJUIIATBCA 30BCIM HE 3pO3yMUIMM y YOMY CaMe€ MOJIArae ‘‘Crerianai3oBaHICTh’
BIMOBITHOI KOMIIETEHIII].

6. Peamizamis npuHOMOY crOemiaiizamii CyaiB HOUISIXOM  (OpMYyBaHHS
MIJICUCTEMH CTEIliai30BaHUuX CYIB 3HaXOJWUTh CBO€ BTUICHHsS (PYHKIIOHAJIBHOTO
pO3MO/LTy MOBHOBAKEHb y CYIOBIM cucTeMI. 3aBASKA TaKOMY PO3MOJAUTY CyA0Ba
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CHUCTEeMa TparHe 30CEPEeAUTH 3YCUJUISI Ha BUPIIIECHHI BIAMOBIIHUX OpPraHiB MEBHUX
KaTeropiii mpaBoOBUX CIIOPIB B paMKax BIAMOBITHUX TUIIIB MTPABOBUX BIJHOCHH.

7. Coemiamizarmiss CcyIoBoi BIagud € TMPUHIUIOM 11 OyIIBHHUIITBA,
oprasizaimiifHo-IpaBoBOI0 (HOPMOIO pearizamii sIKOi € CTBOPEHHS, 3 OJAHOTO OOKY,
CHeIiaji30BaHuX CY/IB, a 3 1HIIOTO - CIeIiaTi30BaHuX paj (1majgaT 1 ToMy MoaiOHOTO)
B CaMHX cCyAax. Y [bOMY KOHTEKCTI crherjamsaiis cyaiB (CyqoBa cCHUCTeMa) He
000B'SI3K0BO TIOB'S13aHA 31 CTBOPECHHSIM CTICI[1aTi30BAHOTO CY/Ty.

8. IligBomsun miACyMOK XOTIJOCS O TaKOX 3a3HAYUTH, IO CIIeIiatizaris
CYJIOBO1 AISUTBHOCTI € OararorpaHHuM NpuHIMNOM. [lo3uTHBHUMII mOTeHLial, SKO1
MOXE€ 1 TIOBMHEH peali30ByBaTH TMOPsAJ] Ta B TICHIA B3aeMOli 3 IHIIUMH
IPOrpECUBHUMHU TPUHIIMIIAMHU OpraHi3allii Cy/J0BOi CUCTEMHU AEp>KaBU Ta CYJIOBOTO
npoliecy B TMpOIECi BUPIMICHHS KOMIUIEKCY NHUTaHb, IO CTOCYIOThCS CYJIOBOI
CUCTEMHU, CYJIOBOTO MPOIECY Ta OpraHi3allis JisSIbHOCTI CYIIB B AepKaBi.

9. CnemiamizoBaHl CyaJii Ta CyJIH € 3pOCTalOUOI0 TEHJICHINEID B YChOMY
CBITI, TaK SIK 3pOCTA€ CKIAJAHICTh 3aKOHY Ta MOMMUT Ha OUIBII MIBUIKI 1 SKICHI CY/J0BI
nociayru. JloOpe mpoayMaHi CynoBI TMpOLECH, SKI B1IOOpaKarTh MOTPEOH
KOHKPETHHUX THUIIB CIIpaB 1 CTOpIH, IO OEpyTh ydacTb 1 AKi 0OpOOJSAIOTHCS 100pe
KBaTi(hiKOBAaHUMH 1 3HAIOUMMHU CYIIASMHU 1 TIEPCOHAIOM, BUMAraroTh CIICIIaIBHOTO
MITIXO0TY 1 TOCBITY.

10. Ane cmemiamizamisgs - e He 3aBXad Bianosigb. [lomuT Ha MeHIN
IPOMI3JIKI CYZ0B1 MPOIIECH BiJl 3alliKaBJICHUX CTOPiH, TAaKUX SK OI3HEC - CIIJIBHOTA,
MOXKe OyTH LUIKOM BumpaBaaHuM. O KpiM TOro TakoK BKa3yBaTH Ha Te, IO CyJ/I0Ba
cucteMa norpedye OiIbIII 3arajIbHOMY MEePEeTJIsiii.

11. Jlesxi MiKHaApOJHI TOKA3HMKH, Taki, SK AomoBigbr CBITOBOTO OaHKY
"Benennst 0i3Hecy", BH3HAIOTh, IO CIEIIadbHI KOMEPIIMHI CYId, SK MPaBUIIO,
KOPHCHI JUIS 3aJI0BOJICHHA TOTpeOd Oi3Hecy CHUIBHOTH 1 Jal0Th J0JaTKOBI
MO>KJIMBOCTI KpaiHam 3 Takumu cynamu. Lle cTBoproe ctumys fuist KpaiHu, ikl XO4yTh
JOCSITTH  YCIIXy Ta CTBOPUTU CHEiabHUN KoMmepuiiHuit cya. Hasite skmio
HEOOXIJTHICTh B HbOMY MOK€ OyTH HE BUIPaBAAaHa MICHs PO3IIISLY CIPABU 0OCITOM 1
BapTICTIO 3AJTy4YEHHS.

12. IcHytoTe ¥ iHII BUMAAKH, KOJM KpaiHW CTBOPIOBAIM CIIEIiali30BaHi
aIMIHICTPATUBHI CyaM a00 crHeliajibHi CyJM 1HTEJNEKTyaJlbHOI BJIACHICTI B OJIHIM
BEJIMKIN KpaiHi, 16 BCTBOPEHHS CyJIB OyJI0 OOIPYHTOBAHO B OKPEMHX PEriOHAX, alie
HE M0 BCi KpaiHi. B pe3ynbTaTi AOBrOTPHUBAIOrO PO3MOAUTY PECYpPCiB B Taly3i
mpaBa, HE BUMAarajiu iX, TUM CaMHM TEPEKadyIud HAWBAXKIIMUBINI PECYpCH 3 THIIUX
cdep, K1 BUMaraiu yBaru. SICHO, 1110 TapHe pO3yMIHHS TUITY 1 MOJIEINI, SIK1 HaCIpaB/Ii
OynyTh HEoOXimHi B pi3HuUX Micigx. OOpaHHS BIAMOBIAHOTO THITY, YU MOJEII
HEoOX1IHO MOYMHATH 3 BUJy clienializauii, skuii 0yB OM KOPUCHUN O BCI€ET CUCTEMHU
1 BCIX KOPUCTYBayiB.

13. Tinbku K110 BC1 200 OUTBIIICTD 13 IIUX MUTAHb MPU3BEAYTH 10 BUCHOBKY
npo Te, IO CyJoBa crerianizaiis ofaHiei gopmu. A came GHopmMor0 HEOOXiTHOIO 1
JOIIILHOIO JIJISI BUPIIICHHS OCHOBHUX MPOOJieM Ta BUMOT TOJIMIIEH] MOCIYTH, IO
NOBUHHI 30CEpEe/IUTH YyBary Ha chemiaiizamii. Aje y TOH ke 4ac, HeoOX1THO
BIICTE)KYBAaTH, YW JOCsrae cCremiamizaimis OaxxaHux pe3yJabTariB. BiamosiaHi
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BHCHOBKH CJIiJl BUKOPUCTOBYBAaTU HE€ TIJIbKM JUJISl MOJAJBLUIOTO KOPUTYBaHHS OyIib-
SAKUX CTCIIIBbHUX CYyIOBHX JiH, ajie 1 AJIs MOJINIICHAS] POOOTH CYAiB B IIIJIOMY.

14. Tlepuri mposiBU CTBOPEHHS CIICIIANI30BaHUX CYJIB CIIOCTEPIra€ThCSB
KiHII X CTONITTSA. Y PETPOCHEKTUBHOMY pO3IJIAAlI PO3BUTKY Ta BIPOBAIKEHHIO
CHEIiaJII30BAHUX CY/IB Ha TEMEpilIHii TepuTopii YKpaiHM MOKHAa BUAUIMTH IIICTh
eramiB. Ha mepmomy erami 3ampoBajKeHHS ASUIBHICTI C CHEIialli30BaHUX CY/IB
MO>KHa pO3IJIsiaTH Ha MPUKIIaAl KomepuiiHux cyniB Poccii, BiiickkoBux cyaiB YHP,
3YHP, Hupekrtopii ta ['erbManaTy, @QiHaHCcOBI cynu [anuumHu Ta agMiHCYIu
Benukoi Pymynii 1 YHP. [Ipyrum etanom po3BUTKY € MOYATOK CTBOPEHHS CYIIB Y
PajsHbchkoMy coi3i. Floro 0coGnuBoCTsAME GYB IEBHUH YXHJI A0 PEBOJIOLIHHOCTI,
CyJIH TIAMOPSAKOBYBAIMCS pajaM Ta ICHyBaJu OKpeMi BIMChKOBI cyau. TpeTii erami
nepexig 10 HOBOI €KOHOMIYHOI MOJITHKH CIIOHYKaB J0 CTBOPEHHS CIICIliali30BaHUX
YCTaHOB, SIK ITPaBUJIO, BIIOMYOIO CIIPSIMYBAaHHS, a IOYaTOK B1AOYI0BU IOCIOIapCTBa,
Kypc Ha iHAycCTpiamizaiiio Ta norpeba 3abe3nedeHHs TPAHCIOPTHUX KOMYHIKaIlii
Majy HaclIJIKOM CTBOPEHHS CIEHIANI30BaHUX CYAIB PI3HOT KOMIIETEHIi, M0
CBITUYMTH IPO Mepexia Bij crerjanizauii 3a cy0’€KTOM CYAOYMHCTBA JI0 Tally3€BOi
cnenianizamii. Bognouac nepioxg 1930—-1950 pokiB XapakTepu3yeThCS CTBOPEHHSIM
KBa3iCy/JIOBUX OpraHiB PENpEeCUBHOTO CIHPsSMYBaHHsA (0OCOOJIMBI Hapajd, Tak 3BaH1
IBIAKM, Tpiiiku). I3 1960 poky noumHaerbcst yeTBepTHil eran. BigOyBaerbes
BUOKpEMJIEHHSI €IMHOI COIO3HO-PECHyOIIKaHChbKOI cUCTEMHU apOiTpaxy. fIka CBOIO
4yepry oOrpyHTOBaHa BCTAHOBJICHHSIM PUHKOBUX HIAXOJ1 Ta MEBHUM PO3LIUPEHHSIM
KOJIa TOCIOAApPChKUX cyO'ekTiB. II'ITMM € €Tanm 1m0 po3moyaTo 13 MPOTOJIOMIEHHSIM
He3anexHocTl Ykpainu. Konctutyiiero Ykpainu Bijg 28 yepBHs 1996 poky Oyina
BHU3HAYCHA HEOOXITHICTh MOOYJOBH MPABOBOI JEpPXKAaBU Ta peani3alliio MOJO0KEHb,
moa0 MOOyIOBH CHCTEMH CY/IB 3arajibHOi IOPUCIUKINI 3a TMPUHIUIIAMA
TepuTopiagbHOCTI 1 cremiamzaiii. CtBopeHo Tpu Bwumi cherianizoBaHi Cyau
VYkpainu. [llocTrit eran HaaHWi MOMEHT MO>KHA HAa3BaTH 3aKJIFOUHUM JJIs Y KpaiHHU.
PosnouaBcsa BiH 13 pedopm y cynosiii cuctemi 2010 poky, a moreem ioro crana
KOHCTUTYIIHA pedopma B cdepi mpaBocyans. CTBopeHo Buinuii cysa 13 muTaHb
IHTEJIEKTyaIbHO1 BJIACHOCTI Ta B TPOIECi BIPOBAKCHHsS 3HAXOAUTHCA Burmmii
AHTUKOpYNIIAHUY CY/I.

15. TlepcnekTHBHU PO3BUTKY CIELIaII30BAaHUX CYAIB XOTLIOCS O HAarojJoCUTU
0 HEAWBJISYM HA MOXJIMBY CHIPHICTh MHTAHHS, HIOJ0 OOpaHHA MOJENl Ta
JOIIUIBHOCTI ~ CTBOPEHHS  CHeriami3oBaHuX  cynaiB. [lutamHs  cmemiami3arii
3QIIMIIAETBCS  BIAKPUTUM. [lO3WTHBHHMI JOCBi, YW HETAaTUBHUM HE TapaHTYE
BIJITBOPEHHS JaHOI MOJienl B YKpaiHi B Takomy >k BUTIsiL. [Ipu oOpanHi A1 BiIacHOi
CUCTEMH CYJIB HOBOBBEJEHb Yy BUIJISAI JAaHMX KBa3iCyAiB HEOOXIJCHWI B MEpIILy
Yepry KOMJICKYHHUI aHami3 mpoOIeMaTHKY Ta CUTYaIlil 13 €KOHOMIYHOI MOJITUYHOT Ta
COINIO-KYJBTYpHOI CTOpOHU. B 1e-akux BuUMaakax TMOTPIOHO pO3TISLAATH Ta
aHaJli3yBaTH CUTYALlil0 HaBITh Ha MICLIEBOMY UM PET10HATBHOMY PiBHI.
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