49
Hepersinko b.B. [Ipo HeBumpaBmaHy HEIOOIIHKY TOCIOJAPCHKO-TIPABOBOTO PErYyJIIOBaHHS BIJHOCHH Yy
cdepi exonomiku / b.B. JlepeBsiako // AxTyanbHi mpoOIeMH TOCIOAAPCHKOro MpaBa i roCroJapChbKOro
nporecy: Marepianu kpyrioro croiny (M. Kuis, 9 mucronaga 2018 p.). — K.: BunmaBaunrso Jlipa-K,
2018. — C. 49—52.

b.B. /lepeBsinko,
AOKTOP WPUINYHUX HAYK, podecop

ITPO HEBUIIPAB/IAHY HEJJOOHIHKY I'OCIIOZAPCBKO-ITPABOBOI'O
PEI'YJIIOBAHHSA BIJHOCHH Y COEPI EKOHOMIKHA

HenooriHka TocnogapCchbKO-MPaBOBOTO  PETYNIOBAaHHS €KOHOMIKH — OTpHUMala
nommpeHHa 3 XX cTomiTTs came Ha Teputopii konumHboro CPCP, no ckiagy sikoro
Bxoawia YkpaiHa. CydyacHa HaByaJibHa IOpPHIMYHA JIiITepaTypa B aOCONIOTHIN OLIBIIOCTI
CTBEP/KYE, 10 npaBo JlaBHboro Pumy noaiisiocs Ha mpuBaTHE 1 MyOI1YHE; O NEPIIOTO
OyJI0 BIJIHECEHO raiys3l Mmpasa, M0 CTOSJIM Ha 3aXUCTI IHTEPECIB OKPEMOi 0coOM (y mepiry
Yyepry UMBUIbHE MPaBO Ta MOTO MiArany3i — CIMEWHEe, CIaJKOBE, )KUTIOBE TOLIO IPAaBo), a
70 Jpyroro — ramy3i, IO CTOSUIA Ha 3aXMCTI IHTEPECIB JepkaBu (y TMEpILy 4Yepry
aZMIHICTpaTUBHE 1 KpuMiHaibHE). ChOTO/IHI € 3pO3yMUINM, IO TaKi MO3HUllii MOTPEeOyIOTh
yTouHeHHs. Hacrpapni mpaBo (SIK 1 JKOJHA 13 HOro raiys3eil) He Moke OyTH MPUBATHUM
a00 myOIIYHUM.

KoxHa rany3p mnpaBa mepeciiaye TOCATHEHHS K NPHUBAaTHUX, TaK 1 MyOJIYHUX
1HTEpeCiB. A TOMy YYaCHHKHU MPABOBITHOCHH, IO PETYJIIOIOTHCS IUBIILHUM MPAaBOM, HE
oOnumIeHl MmyOJIYHUX 1HTEPECiB, a YYaCHUKH TMPABOBIIHOCUH, IO PETYJIIOITHCA
aAMIHICTpaTUBHUM IMpaBOM, — NpuBaTHUX. lIpoTe Taka KOHUENUIs € BOPOXKOK s
OKpEeMHUX TPEJCTaBHHUKIB HAa3BaHHWX Taly3eil mpaBa. ToMy BOHM BCUISIKO MPUMEHIIYIOThH
3HAQYEHHSI TUX rajgy3ei npapa (SIK KOMIUIEKCHUX, TaK 1 CAaMOCTIMHUX), SIK1 CIIPSIMOBaH1 Ha
CIPHUSHHS JOCATHEHHIO TPHUOJIU3HO OJHAKOBOI KIJBKOCTI TPHUBATHUX 1 MyOIIYHUX
iHTepeciB. Tak, cy4acHl MiIPyYHUKH 1 TTOCIOHWKH, SIKUMH TIPEACTABJICHO ICTOPIIO TpaBa
JlaBHbOTO PUMYy, 3aMOBUYIOTH POJIb TOPTOBOTO MpaBa, PEMiCHHUIIBKOTO, IIEXOBOTO TPaBa,
MPUMEHIIYIOTh POJib 00’€lHaHb BUPOOHUKIB 1 TOPrOBIIB B aHTUYHI Yacu — TUIBAIH,
MYHILUIINA, TOPrOBEIbHUX CHUIOK Ta I1HIIKMX. HalOumplry NpUKpICTh BUKIUKAE Te, IO
BHUBUEHHIO JTUTECTIB, IHCTUTYLIN Ta Kojekcy HOcTuHiaHa NpPUIIIEHO JAOCTATHHO Oararo
yacy B ykpaiHcbkux 3BO, natomicts mpo Kuury emapxa y HHUX Maike HIKOJIM HE
3ragyerbcsi, a MargeOyp3bKoMy IIpaBy BIJBEIEHO Y KpallOMy BHUIIAJIKy HEBEJINYKE
MUTaHHS B OJIHIN OKpEeMii TeMi M TJIaBi.

Kuura enapxa Oyna mnpuilHATa SK KOAM(PIKOBAHMM aKT TOCIOAAPCHKOrO

3akoHomaBcTBa y CximHid Pumcekiit immepii — BizanTii 3a napsa JIeBa VI Myaporo y X
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ctomiTTi. Hemoorinka 1poro mkepena e OUIBII MPUHU3IUBA Ipu ToMmy, 1o KuiBchka
Pych 1, BiamoBiAHO, ii MpaBOHACTYHNHUIS YKpaiHa, OTpUMalia XPUCTUSHCHKY PEIIrito i
Cy4JacHy MUCEMHICTh came 13 BizaHTii mpubin3HO depe3 KijgbKa JECATHIIITH MICIS MOSBH
Kuuru enapxa. MaraeOyp3bke MpaBo K CEpeAHBOBIYHE MPaBO MICT HAa EKOHOMIYHY
HE3aJICKHICTh BiJl KOPOJIIBCHKOI BJIau Oyab-SIKOTO MOHApXa y pi3HI YacH Majo OUIBII HiXK
300 micT 1 MiCTEUOK IEHTPaIBHOI 1 3aXiHOi Ykpainu. Lle mpaBo 103BOJISIIO MICHKIM Blasi
CaMOCTIfHO TpUHAMATH aKTH TOCIOJAPCHKOTO, TOJATKOBOTO, MHUTHOTO, (hiHAHCOBOTO
3aKOHOJIaBCTBA, IUIAHYBAaTH TOCHOJAPCHhKY MISJBHICTh MICTa, 3a0e3ledyyBaTH SAKICTh
MPOJYKIii MiclieBUX BUpPOOHMKIB Tomlo. Ha skanb, marmeOyp3pke MpaBO y Kpamomy
BUIAJKy BHMBYAETHCSA JIMLIE K OKpPEME IUTaHHSA B 1CTOPIi TOCIOAAPCHKOIO IpaBa,
OCKUIbKH BIJIBECTH OUIbIIIE Yacy HE J03BOJISIE 3arajbHa KUIBKICTh TOJWH, BUIIJIEHUX Ha
BUBUEHHS TIOCHOJApCBKOrO0 MpaBa mnepeBaxkHid Oumbmocti  3BO  ropuamyHoi
CIIPSIMOBAHOCTI.

B icTopii npaBa cepeHbOBIYHOI €BpONM YacTO YIMYCKAaeThCs POJb (PPaHIy3bKOTO
kopoiis JlromoBuka X1V, akuil MpUITHSAB OPJOHAHCU TPO TOPTIBIIO, PO MOPEIUIABCTBO
[1, c. 58], 3anpoBanuB TUIaH CpUSHHS KOMEPIIil, CTUMYJIIOBAB TOTOYaCHI BUPOOHUIITBO Ta
IHHOBALIHY JISJIbHICTh. 3aBAsSKA poMaHaM A. J[fomMa LbOro KOpPOJs NMPEACTaBICHO SK
HEJAJEKy 1 MMyCTY JIIOIUHY.

[Ipn BuUBYEHHI iCTOpli MpaBa NPUHIKYETHCS POJIb TOPTOBUX (TOCIOAAPCHKUX)
KOJIEKCIB, TPUUHIATHX Yy €Bporneicbkux naepxkaBax y XIX cromitri. Tak, mix
cnoBocnonydeHHsIM «Konexke Hanoneona» y nepeBaxHii OUIBIIOCTI JHKEpes HABYAIBHOI 1
HayKoOBOI JitepaTypu po3ymierbess LluBimpHuil kogexkc Ppanmii 1804 poky abo
Kpuminaneauii xomeke @panmii 1810 poky, a Toprosuii komexc ®panmii (Code de
Commerce de France) 1807 poky 4acto B3araji He 3raayeThcs. | 1e mpu ToMmy, IO IeH
Kozaekc OyB unHHUM ax 110 2000 poky, B SIKOMY HOro 0ys0 3aMiHEHO CY4aCHUM.

[Ipu o1iHIOBaHHI BHECKY y TE€OPIIO0 MPABOBOi HAyKH BIAOMOro BueHOro Pociiicbkoi
imniepii pyoexy XIX 1 XX cronite — I'.®. lllepmieneBnya, HaifyacTime 3raayloTbcsi HOro
mpari 3 IUBUILHOTO MpaBa, a CaMOr'0 BUEHOI'0 HA3WMBAIOTh BUJATHUM IMBLIICTOM, YacTO
MPOCTO ITHOPYIOUU HOro (pyHIaMEHTaIbHY MpaIio — MAPYYHHUK 3 TOPrOBOTO MpaBa y 4
ToMax [2; 3; 4; 5].

3aBasaku 3ycuuisiM A.Sl. BummHcbkoro — reHepanbHoro npokypopa CPCP uyaci
1. Cranina rocrnogapchke OpaBo SK HAayKa i HABYaIbHA IUCLHUILIIHA GyI0 3a60pOHEHO 3

1937 no nouatky 1960-x pokiB.
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Y pagsaceki yacu B CPCP Ha piBHI pecnyOnik Aisuid apOITpaXKHi CyAu U 1CHYBAJIO
KOAN(IKOBaHE TOCMOIAaPCHKO-TPOIIECyaIbHE 3aKOHOJABCTBO, a CAMOTO TOCIIOAAPCHKOTO
kogekcy CPCP mpuiinaro tak i He Oyno. 3 1991 poky B VYkpaini apOiTpaxkHi cyau
OTpUMaJIM Ha3By TOCIOJApPChKUX, a ['ocrmomapchkuili KoAeke YKpaiHu Oyino NpUHHATO
qumie 16 cians 2003 poky.

VY cyuacH1 CKJIaaH1 yacu Juisi YKpaiHu Ta JOHEUbKOI KON TOCMOIapChKOro MpaBa
OKpPEeMUMHU TPEJCTaBHUKAMHU IIKUI I[MBUIBHOTO TMpaBa OyJlo aKTHUBI30BAaHO TMOTYTH,
cupsiMmoBaHl Ha ckacyBaHHs 4MHHOCTI ['K Ykpainu. 3aBAsiku BUE€HHM-TOCHOJApHUKAM
PI3HMX HAyKOBHUX IIIK1J, SIKI 3apa3 aKTUBHO MpaiooTh y Kuesi, 111 JeCTpyKTUBHI TOTYTH
oyno Bigouto 1 Komekc 3axumieHo. IIpoTe okpemMuMm IUBUIICTaM BAAJIOCS PO3POOUTH
BJIACHUI MPOEKT HOBOI peAakuii ['ocnogapchbkoro mpouecyanbHOro Kojaekcy YKpainu 1 3
#0BTHA 2017 poky nposectu noro yepe3 BepxoBHy Pany VYkpainu. Tenep maemo HOBY
penakuiro ['TIK Ykpainu, ne mnopyd 13 OKpeMUMHU [O3UTUBHUMU Ta HETaTUBHUMH
HOBeJaMu OyJI0 3ampoBaJKEHO LUBUIICTUYHY TEPMIHOJOTIIO, SKa € HE3PO3yMIIOI0 1
HEMOTPIOHOI0 B PETYJIIOBAaHHI TOCMOAAPCHKOi MisbHOCTI (Hampukiazn, Komekc amemtoe
HE3pO3YMIJIUM Yy FOCHOAAPCHKIN cepl TEPMIHOM «IIPABOYMHY» 3aMICTh 3BUUHUX, 3PYYHHUX
1 TOYHUX TEPMIHIB «YTojia» 1 «JI0rOBip») a00 € HEMOBHOIO 1 3aCTapiior (TOBEPHEHHS /10
3aCTOCYBaHHS TEpPMIHIB «(]izuuHa ocoba» 1 «opuaAuYHa 0co0a» HE B SIKOCTI OJIHIET 13
O3HaK Cy0’€KTa, a B AKOCTI CaMOro cy0’€KTa).

[Ile omqauM KaTami3aTOPOM MECTPYKTHUBHUX A1H OKPEMUX JISHIB 31 MIKLI UBUIBHOTO
mpaBa cTajio ckacyBaHHs ['ocrogapcbkoro kojekcy Itamnii, skuil OyB OAHUM 13 CTapillUX 1
Ha OCHOB1 $IKOTO pPO3pOOJIABCSA BIAMOBIIHUM KOAeKC y SmoHii. Asie HaBpsijg 4u i
1TaNMCHKOTO 3aKOHO/ABIISI MOXKYTh OyTH apryMEHTOM Ha CKacyBaHHS TOCHOJAPCHKUX UM
TOPrOBUX KOJIGKCIB B IHIIMX JEp’KaBaX, OCKUIbKA 3a MPUOJMU3HO PIBHOI KUIBKOCTI
HaceneHus Iramii, ®PH, ®panmii 1 Benukoi bputaHii eKOHOMIYHI MOKAa3HUKH TMEPIIOi
(30kpema obcsr BBII) € y kinbka pa3iB HUKYUMHU 32 MOKA3HUKU THITUX HA3BAHUX JIEPHKaB.
Cnin nwaragatu, mo B ®PH nasBuuii ['ocnomapcekuii xoaekc, y ®paniii — Toprosuii
KoJiekc, y Benukiit bpuranii (kpaiHi aHTJI0-CaKCOHCBHKOTO MpaBa 0€3 KOHCTUTYIIIT B SIKOCTI
equHoro akrta) — Companies act, OJMH JIMIIE 3MICT SKOIO CTaHOBUTH OumbIn HiK 20
cTtopiHok. HaBmaku, B SKOCTI apryMeHTy Ha KOPUCTh MPHUUHATTA Ta 3aXUCTy
rocrofapCbKuX KOJEKCIB y PpI3HUX JepKaBax Mae ciyryBatu mnpukian KopomiBcTBa
benbris, B sikomy 21 tpaBHs 2014 poky HaOyB uuHHOCTI ['ocromapChbKuii KOJEKC,

OCKIJIbKM €KOHOMIKA came IIi€i JIepkKaBU Ma€ BUCOKI MOKA3HUKHU 3 PO3PAXYHKY Ha JIYyIIY
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HaceneHHsa. Ha mpocropi kxonmummboro CPCP 29 sxoBtHa 2015 poky Oyno mnpuitHsITO
[TigmpuemanIpkuii kKonekc Pecrybmiku Kazaxcran.

A oTxe, ChOTOJIHI TOCIIOJIaPChKE MPaBO B YKpaiHi Ma€ JOCTAaTHI MEPCIEKTUBHU IS
OTpUMAaHHS JIOCTOMHOT OIIIHKHM y4acTi B peryJloBaHHI BITHOCHH B €KOHOMIII1, Ta PO3BUTKY,
OCKUIbKM B ycix mnpoBigHux 3BO 1opuauuHoro npodiiio BUKIAIAIOTHCS HaBUYalbHI
muctmriing  «l'ocromapceke mpaBo», «locrmomapceke mporecyagbHe MPaBo», OKpeMi
CHENKypcH, ToOy10BaH1 Ha XHii 0CHOBI; ['ocniogapchbkuil Koieke epeKTUBHO JIi€ 1 3apa3 €
JOCTAaTHBO 3aXMILEHUM BIJl MOCATaHb; 1€l oceHl KuiBChbKU HAI[lOHAJIBHUIA YHIBEPCUTET
imeni Tapaca llleBuenka cBATkye 45-piuusi, a JloHenpbkuil HalllOHATBHUN YHIBEPCUTET
imeni Bacuns Ctyca — 35-piuus Bij JHA CTBOpPEHHS Kadeap rocrnoiapchbkoro mpasa; B
Vkpaini mpaioe 7 cnemiagizoBaHUX BYEHHMX pajl 13 3aXUCTy JOucepTaliil Ha 3100yTTs
HayKoOBOro cTyneHs 3a crnemianbHicTio 12.00.04 — rocnomapcbke mpaBo, TOCMIOAAPCHKO-
MpolecyalbHe MPaBO; OKPEMI BYEHI-TOCIOJAPHHUKU MPALIOIOTh Y PI3HUX HAWBUIIUX

ACPKaBHUX OpraHax YCiX TPBOX T1JIOK BJIaaH.
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